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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 7973—Civil. 


THE PURE OIL CO., A CORPORATION, Appellant, 


v. 


THE PEP BOVS—MANNY, M()E & JACK, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This case arose out of an opposition by Appellant to 
Appellee’s application for registration of the trademark, 
“THE PEP BOYS—Manny, Moe & Jack” in association 
with three caricatures, for motor oils and other lubricants. 
The Commissioner of Patents sustained the opposition and 
Appellee filed its complaint (Appellant’s App. -) in the 
District Court, asking that the Commissioner be required 
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to register the trademark and basing jurisdiction upon R. S. 
4915 (35 U. S. C. A. Sec. 03, 44 Slat. 1336). The District 
Judge in an opinion filed December 30, 1940 (Appellant’s 
App. 18), held with Appellant-Opposer and refused regis¬ 
tration. However, in a subsequent opinion (Appellant’s 
App. '21) he reversed himself, and judgment (Appellant's 
App. 25) was entered for Appellee, from which this appeal 
is taken by virtue of Section 128 of the Judicial Code (28 
U. S. C. a!. Sec. 225, 44 Stat. 587). 


STATEMENT OF THE CASE. 

The Pure Oil Company, Appellant-Opposer, markets gas¬ 
oline in more than twenty states east of the Rocky Moun¬ 
tains (Appellant’s App. 53-55), including New York, New 
Jersey, Pennsylvania, Delaware, and other states of the 
Atlantic seaboard in which Appellee-Applicant sells its 
product. 

Appellant has sold several hundred million gallons of 
gasoline a year in addition to its motor oils and other prod¬ 
ucts; and in 1939 the total gasoline sales amounted to 
401,530,761 gallons (Appellant’s App. 53-55). For many 
years this gasoline has been sold in the southern states 
under the mark WOCO PEP (Appellant’s A})]). 53) and in 
the northern region under the mark PUROL PEP and 
PURE PEP (Appellant’s App. 54-55). The record further 
shows that the public knows and identifies its product by 
the simple name PEP (Appellant’s App. 94-105). 

While the date of the earliest use of mark sought by Ap¬ 
pellee to be registered is not at all clear, the first use to 
which claim is made was “shortly before the first of 1929” 
(R. 99). As against this Appellant offered in opposition 
to the application the following trademarks with the dates 
indicated, and asserted that because Applicant’s mark was 
confusingly similar to each of them it would be injured by 
the registration: 

1. Ownership and use by Appellant of the trademark 
PEP and of Registration No. 158,595 therefor for gas¬ 
oline, oil and greases, September 12,1922. 
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2. The public adoption and use of PEP as a nick¬ 
name for the gasoline of Appellant and its predeces¬ 
sors as far back as 1918. 


3. The use by Appellant and its predecessors in their 
advertising of the word PEP to refer to gasoline since 
prior to 1924. 

4. Ownership and use by Appellant and its prede¬ 
cessors of the trademark WOCO PEP for gasoline 
since March, 1918. 


5. Ownership and use by Appellant of Registrations 
Xo. 281,299, August 30,1929, PURO-PEP; Xo. 281,300, 
August 30, 1929, PUROL-PEP; Xo. 281,321, April 30, 
1929, POCO-PEP, for gasoline. 


Regarding the Findings of the Trial Court. 

The trial court found (1) that Appellee's mark was 
prior to PURO-PEP, PUROL-PEP and POCO-PEP; (2) 
that title to WOCO PEP was not satisfactorily established; 
and (3) that there was no likelihood of confusion (Appel¬ 
lant’s App. 24). 

Ordinarily an appellant attacking the findings of a trial 
court has a large burden. We have an unusual case here, 
however, from the standpoint of a review of the facts, for 
three reasons: 

First, the trial court made no finding on, and presum¬ 
ably ignored, the two points most strenuously urged in op¬ 
position, i. c., the ownership of the trademark PEP and 
registration Xo. 158,395 therefor; and the public adoption 
and use of the mark PEP as a nickname for Appellant- 
Opposer’s gasoline (items 1, 2). This occurred in spite of 
opposcr’s two requests for findings on these marks (Ap¬ 
pellant’s App. 19,22) and the fact that the greatest part 
of the evidence bore on these two points. 

Second, all the evidence affecting the marks offered in 
opposition to the application for registration was produced 
by Appellant-Opposer itself—not a scintilla of evidence 
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was ptit in by the* applicant to throw any doubt on opposer’s 
marks. Thus, this is not a case* of a conflict in evidence 
where doubts had to be resolved by the trial court. 

Thihl, every citation to the record in this brief, except 
one, is to the testimony and exhibits adduced by deposition. 
All of oppose!*'s evidence except the testimony of one rel¬ 
atively unimportant witness was by deposition. Thus this 
fourt is in as good a position “to determine its effect as the 
trial court". {Soviet e, etc. v. Cnnnuiups . (i!) App. P. 0. 
1")4, 99 F. (2d) -1ST, 391, where this court disregarded the 
trial judge's findings where tin* testimony was by deposi¬ 
tion: tin* court in Crave Laboratories v. Brewer <(’ Co.. 1 
(’ir., 103 F. (2d) 175, did the same thing in a trademark 
case.) 

Appellant's case as to the several trademarks offered in 
opposition is briefly as follows: 


Trade in art,- PEP and lieaiat ration No. 158,095 Therefor. 

Appellant claims statutory title to this registration, as 
well as common law title to the trademark. The mark PKP 
was adopted by the American Oil Company of Peoria, Illi¬ 
nois, which operated stations for the sale of gasoline in 
central Illinois (Appellant’s App. 28-21), (12). The name 
PEP was displayed on the gasoline dispensing pumps, and 


elsewhere about the stations and in advertising of the com¬ 
pany (Appellant’s App. 59, 65). On September 29, 1919, 
an application for registration of the mark was fded in the 
Patent Office which was granted in September, 1922' (Ap¬ 
pellant's App. 26). Subsequently the business and the 
trademark passed through several transfers until they came 
into the hands of The Pure Oil Company, Appellant-Op- 
poser, which transfers were as follows: 


(1) By bill of sale executed and acknowledged on 
December 16, 1922, (Appellant’s App. 27) the Ameri¬ 
can Oil Company sold the business and the mark to the 
American Gas, Inc. Prior to and after this sale the use 


of PEP was continued in the sale of gasoline (Appel¬ 
lant’s App. 59, 65). 

(2) The American Gas, Inc. went into bankruptcy 
and the going business and mark were sold by the trus¬ 
tee under bill of sale executed and acknowledged on 
September 12,1924, to the American Oil Products Com¬ 
pany (Appellant’s App. 33). Prior and subsequent to 
this sale the name PEP continued to be used by the 
business as the trademark for its gasoline and was 
continuously displayed on the pumps and about the 
stations (Appellant’s App. 60, 65-66). 

(3) On March 17, 1925, a bill of sale was executed 
and acknowledged (Appellant’s App. 34) by the Amer¬ 
ican Oil Products Company, transferring to the Cham- 
plin Refining Company the business and properties 
thereof, including the mark PEP, which had been con¬ 
tinuously used up to the time of the sale and was so 
used afterward (Appellant’s App. 60, 68). 

(4) By an assignment executed and acknowledged 
September 20, 1927, the Champlin Refining Company 
transferred the trademark PEP “together with the 
good-will of the business in connection with which” 
the mark was used, to The Pure Oil Company, Ap- 
pellant-opposer (Appellant’s App. 36). At that time, 
Pure began using the mark PEP for gasoline with its 
name “PUROL” prefixed thereto and since then its 
gasoline has been designated and advertised under the 
name PUROL-PEP (Appellant’s App. 54-55). From 
the fall of 1929 thru 1939, Appellant-opposer sold an 
average of 285,000,000 gallons of gasoline yearly under 
the name PUROL-PEP (Appellant’s App. 54-55). 
During this time the mark has been widely advertised, 
examples thereof appearing in Exhibit 1 (R. 1112- 
1148), which has been brought in original form up to 
this court. The attention of the court is drawn to the 
heavy emphasis throughout this advertising upon the 
word PEP itself. 
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The Trademark WOCO PEP. 

Appcllant-opposer claims a common law title to the trade¬ 
mark WOCO PEP. The title to this trademark is signifi¬ 
cant not onlv because of the value of WOCO PEP itself in 
this opposition, but chiefly because WOCO PEP has always 
been familiarly known as PEP, upon which name this op¬ 
position is chiefly based. This second point will bo discussed 
belowL The title to the mark is set forth here: briefly it is 
as follows: On March 15, 1918, George Wolford was the 
sole owner of two corporations engaged in selling gasoline 
and petroleum products: (1) The Wolford Oil Company 
of Georgia, operating in Georgia (Appellant’s App. 76, 92); 
and (2) the Geo. T. Wofford Oil Co., operating in Alabama 
(Appellant’s App. 73). On that date Mr. Wofford con¬ 
ceived the name WOCO PEP to designate a new gasoline he 
had put on the market (Appellant’s App. 72). Thereafter 
the trademark was used on all gasoline sold bv both the 
Georgia business (Appellant’s App. 92) and the Alabama 
business (Appellant’s App. 91). 

(1) As to the Georgia business the original corporation 
which began using the trademark WOCO PEP there—i.e. 
the Wofford Oil Company of Georgia—is still in existence 
today, without any change in structure (Appellant’s App. 
92). In 1924 The Pure Oil Company acquired control of the 
company (Appellant’s App. 92) and it has operated as a 
subsidiary of Appellant-opposer since that time. (Appel¬ 
lant’s App. 92, 94). Since March 191S, however, the Wof¬ 
ford Oil Company of Georgia has continuously sold gaso¬ 
line under the mark WOCO PEP and advertised and dis¬ 
played the name without any interruption (Appellant’s 
App. 92, 94). 

(2) As to the Alabama operations (which included Ten¬ 
nessee originally and have since expanded into other states, 
Appellant’s App. 103), there were several corporate trans¬ 
fers, as follows: 


? 


(a) The Geo. T. Wofford Oil Co., registrant of the 
trademark WOCO PEP in the Patent Office (Appel¬ 
lant’s App. 38, 78), transferred the business and the 
mark to the Wofford Oil Company of Alabama (Appel¬ 
lant’s App. 80, 82). This was some time in 1919 (Ap¬ 
pellant's App. 82); and there was no written bill of 
sale (Appellant’s App. 82). 

(b) The Wofford Oil Company of Alabama trans¬ 
ferred the business and assets about 1920 to the Wof¬ 
ford Oil Company of Delaware (Appellant’s App. 74, 

89) . There was no written bill of sale for this trans¬ 
action (Appellant’s App. 82). 

(e) The Wofford Oil Company of Delaware changed 
its name to the Wofford Bond & Mortgage Company 
(Appellant’s App. 90) and on October 3, 1925, by writ¬ 
ten bill of sale (Appellant’s App. 40) transferred all its 
business and assets including WOCO PEP to another 
Wofford Oil Company of Delaware (Appellant’s App. 

90) . Prior to this date ATr. Wofford had been sole 
owner of the business and sole stockholder in the sev¬ 
eral corporations (Appellant’s App. 73). The changes 
in the corporate setup made no difference in the contin¬ 
uous operation of the business or the sale or advertis¬ 
ing of WOCO PEP (Appellant’s App. 75, 76, 91). 

This second Wofford Company of Delaware was 
largely owned by The Pure Oil Company and was oper¬ 
ated as a subsidiary of Appellant-opposer (Appellant’s 
App. 79, 90). It was completely taken over by Appel¬ 
lant on August 31, 1934, upon dissolution, as shown by 
written bill of sale of that date (Appellant’s App. 45). 

The evidence is overwhelming that the sale and advertis¬ 
ing of WOCO PEP has been in fact uninterrupted from 
1918 thru 1939. First, there is the testimony to that effect, 
not only of officials of the old Wofford organizations (Ap¬ 
pellant’s App. 75, 76, 91), but also of the many dealers who 
testified (Appellant’s App. 94-105). Secondly, the record 
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shows that from 11)18 thru 1939 the business sold an annual 
average of 7”),000,000 gallons of AYOCO PEP, and a total of 
1,343,905,942 gallons. Last, and highly important is the com¬ 
pilation of advertising of AA’OCO PEP over the years as 
shown by Appellant's Exhibit 1. (R. 1004-1112 in this 

court.) This Exhibit contains samples of AYOCO PEP ad¬ 
vertising for each vear since 1918. Exhibit 19 contains over 
one thousand samples of WOCO PEP advertising kept in 
old scrapbook since 1920. (R. 1270-1569.) 


The Nickname Pep. 

The name PEP always appears on Appellant-opposer’s 
pumps in conjunction with PUROL or AYOCO, but the depo¬ 
sitions of 75 service station dealers, of which 28 are (Ap¬ 
pellant's App. 74-105) in the record show that the gasoline 
of Appellant-opposer has been in fact called for by the pub¬ 
lic under the name PEP alone since 1918 and that the name 
PEP in association with gasoline means opposer’s product. 
This fact was practically conceded by counsel for Appellee 
upon the taking of the deposition (Appellant's App. 104, 
105.) This practice was stated by some of the dealers to 
be an abbreviation by the public of AVOOO PEP and PU- 
ROLi-PEP (Appellant's App. 88, 96, 97, 101). 


Advertising Use of PEP 

According to the Assistant Advertising Manager of Op- 
poser, the word PEP has been used bv it in advertising to 
refer to gasoline. (Appellant’s App. 85.) Advertisements 
reflecting this use are before this court in original form and 
go back prior to 1924. (Exhibit 1 and Exhibit 19) Exam¬ 
ples of this are: “PEP for your car" (R. 1123); “PEP 
makes a winner” (R. 1124); “Everybody likes PEP” (R. 
1118) all in Exhibit 1. Further illustrations of this PEP 
advertising are to be found at (R. 1113-1148) Exhibit 1 and 
(R. 1237, 1247,1388,1389,1401,1554-58) Exhibit 19. 

Appellant contends not only that this use in advertising 
of the name PEP constitutes in itself a ground for opposi- 
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tion, but it also shows the emphasis placed by Appellant on 
PEP and the dominance of the word in its family of trade¬ 
marks. 


Pug} si rations PURO-PEP, PUROL-PEP , and POC O-PEP. 

These were all registered by Appellant (Appellant’s App. 
40-50) and there is no question as to title. They show the 
wide use of the word PEP by Appellant in its business. 

STATEMENT OF POINTS. 

1. The trial court erred in failing to find that Appellant- 
opposer, The Pure Oil Company, is the owner and user of 
the trademark PEP for gasoline and registration No. 
158,595 therefor. 

2. The trial court erred in failing to find that Appellant- 
opposer is the owner and user of the trademark AVOCO 
PEP for gasoline and it erred in finding that Appellant’s 
title to the mark was not satisfactorily proved. 

3. The trial court erred in failing to find that the public 
has adopted and used the mark PEP as a nickname to refer 
to the gasoline of Appollant-opposer. 

4. The trial court erred in failing to find that Appellant- 
opposer has used the word PEP in advertising to refer to 
its gasoline in a manner analogous to a trademark use. 

5. The trial court erred in failing to find that the fore¬ 
going trademarks and trademark uses of Appellant-opposer 
and the trademark registrations PUROL-PEP, 281,300, 
March 17, 1931, POOO-PEP, 281,321, March 17, 1931, and 
PURO-PEP, 281,299, March 17, 1931, owned by Appellant- 
opposer, and each of them are prior in time to the first use 
of applicant’s trademark. 

6. The trial court erred in failing to find that the trade¬ 
mark of applicant is eonfusingily similar to the trademarks 
of Appellant-opposer set forth in Point 5; and the court 
erred in finding that Appellee-applicant’s mark is suffi- 
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cientlv distinct from PUROL-PEP, 281,300, March 17,1931; 
POUO-PEP, 281,321, March 17, 1931, and PURO-PEP, 
281,299, March 17, 1931, as not to cause confusion. 

7. The trial court erred in failing to find that the trade¬ 
marks of, and names used by Appellant, referred to in Point 
a, and each of them are sufficient to defeat registration of 
Appellee-applicant’s mark. 

8. The trial court erred in concluding that the mark of 
Appellee is entitled to registration. 


SUMMARY OF ARGUMENT. 



is confusingly similar with marks of Appellant-Opposer in 
use since prior to the first use by the PEP BOVS. 

The ownership of the registered trademark PEP (1919) 
by Appellant-Opposer is shown by the formal assignments 
and the oral testimony relating thereto. Abandonment was 
neither pleaded nor proved. 

The ownership of the trademark AVOOO PEP (1918) by 
Appellant-Opposer is shown by the transfers of the busi¬ 
ness in which it is used. 

The gasoline of Appellant-Opposer has been known by 
the public since 1918 by the nickname PEP and this in itself 
is sufficient to sustain the opposition. 

The name PEP has been used by Appellant-Opposer 
since prior to 1924 to refer to its gasoline. 

Till' registrations PUROL-PEP, PURO-PEP, and 
POOO-PEP further show the dominance of the name PEP 
in Appellant-Opposer’s family of trademarks. 

Thb mark of Appellee PEP BOYS is confusingly similar 
to tint' foregoing marks of opposer. The marks are all used 
on goods of the same class. 

By reason of such confusion opposer will be damaged. 
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Opposer’s marks cannot be attacked for descriptiveness. 

That there may be other registrations similar to or iden¬ 
tical with opposer’s marks will not avail the applicant in 
an opposition proceeding. 

FIRST PROPOSITION. 

The Mesne Assignments to Appellant of the Trademark 
Pep and Registration #158595 Therefor Having Been 
Proved in Accordance with Section 10 of the Trade 
Mark Act of 1905, and Abandonment Being Neither 
Alleged nor Proved by Appellee, Title to the Mark is 
Deemed Conclusively to be in Appellant. 

A. Proof of registration and duly executed and acknowl¬ 
edged assignments of the trademark PEP gave rise to a 
prima facie title thereto in Appellant. 

It is provided by Section 16 of the Trade Mark Act of 
1905 (15 U. S. C. A., Sec. 96; 33 Stat. 72S) that the registra¬ 
tion of a trademark “shall be prima facie evidence of own¬ 
ership”; and this court has always recognized this prima 
facie title. Rice-Sfix Dry Goods Co. v. Schwarzenbach- 
Huber Co., 47 App. D. 0. 249. 

Obviously the assignee of a trademark was intended to 
have the same benefit of the prima facie case for Congress 
provided in the same Act in Section 10 (15 U. S. C. A., Sec. 
90; 33 Stat. 727) that: 

“Every registered trademark # * # shall be assign¬ 
able in connection with the good will of the business in 
which the mark is used. Such assignment must be by 
an instrument in writing and duly acknowledged ac¬ 
cording to the laws of the country or State in which the 
same is executed.” 

Thus in McFarland v. Bender, 18 C. C. P. A. Pat. 947, 46 
F. (2d) 709, an interference proceeding, the court held that 
assignees of a trademark registered in 1907 were presump¬ 
tively the owners of the mark, and abandonment, rather 
than being presumed, must on the contrary be clearly 


shown. The court further held that abandonment 
of the 11)07 registration had not been shown bv the state- 
meat of the registrant that she had discontinued and aban¬ 
doned the mark in 1909 where an assignment thereof dated 
1910 was in the record. In Grove Laboratories v. Brewer 


Co j. 1 Cir., 103 F. (2d) 175, the court held that an assign¬ 
ment of a registered trademark gave the assignee a prima 
facie case of ownership. 

In this case Appellant duly proved up successive assign¬ 
ments from the American Oil Co. registrant of the trade¬ 
mark PEP of the mark itself, together with the good-wiil 
and the business in which it has been used. Each assign¬ 
ment was in writing, duly acknowledged and otherwise in 
accordance with the provisions of Section 10. With this 
showing Appellant's prima facie case became complete. 

However, Appellant went further and procured the tes¬ 
timony of the persons associated with its predecessors in 
the business using the trademark PEP to the effect that the 
mark was used, displayed and advertised continuously and 
without cessation through the several transfers. 

Certainly if there could be any doubt about Appellant’s 
title to registration No. 158595 itself, there is a clear right 
under the testimony just referred to, to the common law 


trademark PEP. Thus under the record presented Appel- 
lant-Opposer, while entitled to the statutory presumption, 
is not dependent upon it. Bel (ten v. Zophar Mills. Inc. (C. 


C. A. 2, 1929), 34 F. (2d) 125; President Suspender Co. v. 


Mapwillian (C. C. A. 2, 1916), 238 F. 159, are examples of 
cases where the statutory title was found wanting for 


some reason {e. g. one of the assignments being oral only, 
Belden v. Zophar Mills, supra) , and yet the court upheld 
the common law title. 
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B. Since Appellee, having the burden of showing abandon¬ 
ment of the registered trademark PEP, neither alleged 
nor offered any evidence thereof, the prima facie title 
established becomes conclusive. 

It is established that upon establishment of a prima facie 
title to a registered trademark, the burden of proof shifts 
to the adverse party to disprove ownership. Grove Labora¬ 
tories v. Braver Co., 1 Cir. 103 F. (2d) 175, 183; MacFar- 
lantf v. Bender , 18 C. C. P. A., Pat. 947, 46 F. (2d) 709. In 
the latter case the court said: 

“We are of opinion that the statement contained in 
the registrant’s letter and affidavit are not sufficient to 
establish that she abandoned the registered trade-mark 
prior to her assignment of the same. It is true that 
she said she had voluntarily abandoned it about the 
year 1909. However, it appears that, for a valuable 
consideration, she assigned her right and title to the 
same on May 26, 1910. This circumstance is not ex¬ 
plained by the registrant, nor did she refer to it in 
either her letter or her affidavit of record, although 
counsel for the parties knew, or should have known, 
that her assignment was a vital factor in the case. If 
the registrant had ceased to use the mark and had 
abandoned it in 1909, but, nevertheless, had assigned 
it, or attempted to assign it, in May, 1910, those facts 
should have clearly appeared from the evidence. What 
counsel asks this court to infer, they should have 
proved. The registration of a trade-mark is prima 
facie evidence of ownership, and abandonment ought 
not to be presumed.” 

Even in a case where a common law trademark title is 
asserted (/. e. where there is no benefit of presumption of 
title), the burden is upon tbe party attacking the title to 
allege and prove abandonment. This is clear from the de¬ 
cision in BagVvn v. Cusenier , 221 U. S. 5S0, 597, and Sax- 
lehner v. Eisner, 179 U. S. 19, 31. In Mathey v. Republic 
Metalware, 35 App. D. C. 151,156, a case involving title to a 
trademark, this court said: 
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“Abandonment being in the nature of a forfeiture, 
ilt is incumbent upon the person alleging it to prove by 
clear and convincing evidence that the right claimed 
has been relinquished.” 

And in Ausehl v. Williams (C. C. A. S, 1920), 267 F. 9, it 
was held: 

“To avoid the force of appellant’s prior use of his 
trademark, appellee claims that there was an abandon¬ 
ment of the same by appellant * * *. The burden of 
showing abandonment was upon appellee.” 

That the burden upon Appellee to show abandonment was 
more ponderous where Appellant enjoyed the benefit of a 
prima facie title seems unquestionable. In the face of this 
requirement the failure of Appellee to adduce one iota of 
evidence tending to discredit Appellant’s title to this trade¬ 
mark is, we submit, the most eloquent testimony of this 
title. 

We anticipate that Appellee will make one argument that 
the trademark PEP was abandoned, namely, that upon the 
acquisition of the business in which it was used, The Pure 
Oil Company began to use the trademark PUROL-PEP 
and thereafter the mark PEP always appeared on the 
pumps or containers in association with PUROL or WOCO. 
This court has recently rejected this argument. Hygienic 
Products v. Coe, 66 App. D. C. 98, 85 F. (2d) 264. That a 
trademark is not abandoned, nor rights to it impaired, by 
annexing it to another word is held in other cases as well, 
including Baglin v. Cuscnier, 221 U. S. 580, 597; Saxlehner 
v. Eisner, 179 U. S. 19, 32; President Suspender Co. v. Mac- 
william (C. C. A. 2,1916), 233 F. 432; Avenarius v. Kornaly , 
139 Wis. 247, 121 N. W. 336; DuPont Cellophane Co. v. 
Waxed Products Co., 6 F. Supp. 859, 884 (mod. other gr. 85 
F. (2d) 75; Layton Pure Food Co. v. Church & Dwight (C. 
C. A. 8,1910), 182 F. 24, 29, cited in the Hygienic Products 
case. 
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SECOND PROPOSITION. 

Title to the Trademark Woco Pep is Established by Proof 
of the Successive Transfers of the Business Using the 
IViark to Appellant-Opposer. 


There are numerous decisions dealing with the proof of 
title to a common law trademark,—such as Appellant claims 
for WOCO PEP here—far too numerous for discussion or 
even citation in the confines of this brief. We will refer to 
some of them only briefly as we do not believe Appellee can 
or will attempt to gainsay their familiar rule. The essence 
of the rule, however, is that where a business is sold and 
transferred the right to use the trademarks of the vendor 
goes with the business. “Trade-mark rights are assignable 
by the owner with the business or the right to make or sell 
the commodity which it distinguishes or idenifies * * * and, 
in the absence of evidence to the contrary, will be assumed 
to have passed without formal assignment, with the busi¬ 
ness when the business with which the trade-mark has been 
identified is sold or transferred.” U. S. Ozone Co. v. U. S. 


Ozone Co. (C. C. A. 7,1932); 62 F. (2d) 881; Reploge v. Air 
Wag Co., 52 App. D. C. 364; 287 F. 765. 

That the two early transfers of the business in which 
WOCO PEP was used were not set forth in writing is im¬ 
material, for a “common law trade-mark may be conveyed 
with the sale of a business by oral transfer”. Belden v. 
Zophar Mills (C. C. A. 2, 1929), 34 F. (2d) 125; Carroll v. 
Duluth Superior Milling Co. (C. C. A. 8, 1916), 232 F. 675. 
The court’s attention is directed to the discussion of the 


trademark WOCO PEP, in the Statement of Facts. There 
is no need to repeat any of that discussion here. Appellee 
did not introduce one iota of evidence to contradict any of 
it. It stands overwhelming, and confirmed by the great 
amount of continuous WOCO PEP advertising and the 
depositions of the numerous dealers put in by Appellant- 
Opposer to make sure there could be no question about its 
rights to this mark. 
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For these reasons, we submit that the finding that the 
title to AYOCO PEP was not satisfactorily shown is flag¬ 
rantly erroneous. 

THIRD PROPOSITION. 

The Public Adoption and Use of the Mark Pep as a Nick¬ 
name for the Gasoline of Appellant Prior to Appellee’s 
First Use of Its Mark is Sufficient to Defeat Appel¬ 
lee’s Application for Registration. 

FOURTH PROPOSITION. 

The Use in Advertising by Appellant-Opposer of the Name 
Pep to Refer to Its Gasoline Since Prior to 1924 is Suf¬ 
ficient to Defeat Appellee’s Application. 

Appellant took over seventy-five depositions to establish 
beyond a shadow of doubt that its gasoline and that of 
predecessors has been popularly known and called for PEP 
since 1918. To shorten the record herein many of these 
have been eliminated. The depositions taken (Appellant’s 
App. 74-104), and Appellee’s objections that the evidence 
was cumulative (Appellant’s App. 104-105) leave no doubt 
that while the word WOCO PEP or PUROL-PEP may ap¬ 
pear on the pumps and signs, the gasoline is just plain PEP 
to the public, and was so in 1918,1919 and 1920,—long prior 
to tlu? first use of Appellee’s mark. This practice has thus 
given rise to a “nickname” for Appellant’s product. 

There have been many recent cases holding that a nick¬ 
name is entitled to as much weight as any trade name or 
trademark, and that the owner has sufficient interest there¬ 
in to sustain an action for injunction against infringement 
of the nickname. 

The Restatement of the Law of Torts sets forth the “nick¬ 
name” rule (Sec. 716, Comment (c)) in this language: 

“A designation may become a person’s trade name 
even though not initially adopted by him to denominate 
his goods. If the purchasers of goods generally use a 
designation for the goods of one person, whether his 
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identity is known to them or not, the designation be¬ 
comes denominative of his goods and is a trade name. 
Thus nicknames which have acquired a principal signif¬ 
icance as appellatives for the goods marketed by par¬ 
ticular persons may be trade names even though such 
persons continue to use the original names which they 
adopted for the goods, and even though such original 
names are trade-marks.” 

The leading case recognizing nicknames is Coca-Cola Co. 
v. Koke Co., 254 U. S. 143, 41 S. Ct. 113, 65 L. Ed. 189. On 
the complaint of the Coca-Cola Co., the trial judge (235 F. 
408) had decreed a permanent injunction against the de¬ 
fendant’s use of KOKE on soft drinks on the basis of tes¬ 
timony that many persons called for plaintiff’s beverage 
(labelled Coca Cola) by the word “KOKE”; and that, 
therefore, confusion would arise in the public mind between 
the two products. The Supreme Court approved this hold¬ 
ing and affirmed the District Court’s Decree. 

The Koke case was followed in Anheuser-Busch v. Power 
City Brewery Co., 28 F. Supp. 740 (W. D. X. V. 1939), where 
plaintiff, seller of beer in bottles labelled “Budweiser” 
sought to enjoin the use of the mark “Niagara Bud” for 
beer. The court, in granting a motion for preliminary in¬ 
junction, said: 

“The sequential questions are whether ‘Bud’, as an 
abbreviation or nick-name, likewise has acquired a sec¬ 
ondary meaning as representing plaintiff’s products, 
and whether its use by defendant is likely to cause the 
purchasing public to believe defendant’s product to be 
that of the plaintiff. 

_ # * # Applying the ordinary rules of determina¬ 

tion, it seems upon the proof now presented, that the 
use of the word ‘Bud’ in the designation of a beer is 
calculated to deceive the ordinary purchaser and cause 
him to believe that it was made by the maker of Bud¬ 
weiser Beer, by reason of the fact that ‘Bud’ has long 
been used as an abbreviation or nick-name of ‘Bud¬ 
weiser’ and as such is ordinarily associated with the 
plaintiff’s product. It has acquired a secondary mean¬ 
ing and plaintiff is entitled to the same protection in its 
use as it is regarding the parent word. 
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This case seems clearly to be controlled by previous 
decisions of the courts. Coca-Cola Co. v. Koke Co., 254 
U. S. 143, 41 S. Ct. 113, 05 L. Ed. 189, reversing 9 Cir., 
255 F. 894. and affirming in part, I). C., 235 F. 408, 
seems directly in point. The Supreme Court held that 
the use of the word ‘Koke’ should be restrained. The 
word is generally used as an abbreviation or nick-name 
for Coca-Cola. It has acquired a secondary meaning 
although it has a definite meaning of itself and apart 
from Coca-Cola.” 

In Coca-Cola Co. v. Los Angeles Brewing Co., (S. D. Cal., 
1930) 1 F. P. D. 67, defendant’s use of the word “Coke” 
was enjoined on the same principle, the court saying as to 
defendant’s product, 

“it is popularized upon the nickname of Coca-Cola. 
That is the verv thing that the court is asked to pro¬ 
hibit.” 

In National Distillers Products Corp. v. The K. Taylor 
Distilling Co., (E. I). Ky., 1940) 44 U. S. P. Q. 561, the court 
stated that while the names “Old Taylor” and “E. H. Tay¬ 
lor & Sons” appeared on plaintiff’s labels and advertising, 
the single word “Taylor” came into such general use by a 
large part of the trade and the purchasing public, in refer¬ 
ring to the whiskey produced by E. II. Taylor, Jr. & Sons, 
that it acquired a “secondary meaning” descriptive of 
and identifying that particular product. 

Mr. Nims in Law of Unfair Competition and Trademarks 
states (Sec. 216a): 

“Trade-marks Created by the Public. A a trade¬ 
mark sometimes is acquired quite involuntarily so far 
as the user of the mark is concerned. A trade-mark, 
says the Supreme Court, ‘is often the result of accident 
father than design.’ This usuallv is brought about by 
the use by the public of some name of its own choosing 
as the name for some dealer’s goods. When this occurs 
the nickname so given to a product, if affixed to it, is 
just as valid a trade-mark as the most carefully chosen 
device or name.” 

In Great Atlantic & Pacific Tea Co. v. A. & P. Radio 
Stores, (D. C., E. D. Pa. 1937) 20 F. Supp. 703, it was said: 



“It is obviously impossible for a corporation having a 
name as long as that of the plaintiff to prevent the 
public from shortening it or using its initials as a nick¬ 
name * * * Furthermore, the adoption and use by 
the public of such a nickname as a trade name is un¬ 
questionably of real value to the company.” 

The court then cites another passage from Nims on Unfair 
Competition (p. 246) where it is said that the “nickname is 
often more valuable, fai better known, and more carefully 
guarded from use by rivals than the formal or full name 
from which it is taken.” 

Appellant’s nickname is on all fours with these authori¬ 
ties. Since 1918—more than ten years prior to Appellee’s 
first use—the name PEP has signified its product to the 
public of several states. As these authorities make clear, 
this fact is what makes any name or mark valuable to its 
owner. Moreover the public itself, which has created the 
name, has an interest in it, and the law must see that the 
public is not deceived. 

The continuous use by Appellant and its predecessors of 
the word PEP in advertising to refer to their gasoline has 
undoubtedly encouraged the public in the custom of calling 
the gasoline simply PEP. Examples of this advertising use 
going back as far as 1922 have been already referred to. 
Beyond the influence of these PEP ads in influencing the 
public to use the nickname PEP, opposer contends this 
continuous advertising use is sufficient in itself to sustain 
the opposition. A case in point here is Lever Bros. v. Nobio 
Products , 26 C. 0. P. A. Pat. 1253, 103 F. (2d) 917, where 
the opposition to registration of the mark “NOBIO” shown 
with an Egyptian figure and other markings, for soap was 
based upon opposer’s use in advertising its soap in the ex¬ 
pression “B. 0.” signifying body odor, although opposer’s 
regular trademark for the soap was “Lifebuoy”. The 
court refused registration on the basis of the use by op¬ 
poser in its advertising of the letters “B. 0.” and the fact 
that the public had come to associate the letters with op- 
poser’s soap. See also Electro Steel Co. v. Lindenburg Steel 
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Co., 4,3 App. D. C. 270. These cases follow the general prin¬ 
ciple Established by this court, namely, that for an opposi¬ 
tion a registrable trademark is not necessary, but a trade 
name or grade name, even if descriptive, will be sufficient. 
Natural Food Co. v. Williams, 30 App. D. C. 34S; Johnson 
v. Brandon. 32 App. D. C. 34S; Nairn Linoleum Co. v. Ring- 
wait Linoleum Co., 46 App. D. C. 64. 

The cases cited under this proposition show the recog¬ 
nition the courts have given to public adoption or accep¬ 
tance of a nickname or trade name, in not only sustaining 
oppositions based on such names, but even granting injunc¬ 
tions; for infringement thereof, a much more drastic remedy. 
'Regardless then of the title to the registered trademark 
PEP^ the nickname PEP associated by the public with the 
gasoline of Appellant-opposer since 1918 is sufficient to sus¬ 
tain the opposition. 

FIFTH PROPOSITION. 

There is Likelihood of Confusion Between the Mark of Ap¬ 
pellee and Those of Appellant-Opposer and Appellant 
is Thereby Damaged. 

“In the first paragraph of Section 3 of the Act of 1905 
(Comp. St. Sec. 9490) relating to trademarks, it is said that 
no mark bv which the goods of the owner of the mark may 
be distinguished from other goods of the same class shall be 
refused registration, etc. * # * The paragraph implies 

that, if the mark would not distinguish the goods of its 
owner from other goods of the same class, it should be de¬ 
nied registration.” Calif. Packing Corp. v. Price-Booker 
Mfg. Co., 52 App. D. C. 259, 285 F. 993, 995 (Italics ours). 
As this court has pointed out, the question is not whether 
there is likelihood of confusion between the two products in 
question—but “whether a purchaser would be likely to pur¬ 
chase appellant’s (applicant’s) product believing it had 
been manufactured by appellees (opposer) The test then 
is “the source from which they come”. Williams v. Kern, 
47 App. D. C. 441; American Stove Co. v. Detroit Stove 
Works, 31 App. D. C. 304. 
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It is the contention of Appellant-opposer that the mark of 
Appellee does not provide the necessary distinction from 
marks previously used by Appellant on goods of the same 
class (F. N.) to prevent confusion of source, ‘‘thereby dam¬ 
aging” opposer (Broderick v. Mitchell, 53 App. D. C. 220, 
289 F. 618). 

It is true that Appellee seeks to register “The PEP 
BOYS—Manny, Moe & Jack”, in association with three 
caricatures, but in determining the question of confusion 
with Appellant’s mark PEP and those of the PEP combina¬ 
tion, everything in Appellee’s mark but PEP BOYS may 
be disregarded. We ask the Court to examine Appellee’s 
Exhibit 28 from the standpoint of the ordinary observer. 
The words PEP BOYS stand out in such manner on the can 
that the rest of Appellee’s mark is inconsequential and no 
more apparent than the usual inscriptions on any container. 
Thus Appellee’s president Rosenfeld, in inspecting an ad¬ 
vertisement asserted to display the mark, could make out 
the PEP BOYS all right, but "had difficulty in making out % 
the rest of the mark (K. 95). On the trial Judge Bailey 
questioned whether the rest of the mark could be seen even 
if examined closely (R. 141). 

(F. N.) Appellee’s product and those of Appellant-Oppoeer axe un¬ 
doubtedly of tlu* same class. They both are refined from crude oil: both are 
sold by the same companies including the parties to this case, both are sold at 
service stations and generally at the same time, the motorist stopping to fill 
up his gas tank and have oil added to his motor. Thus the two products are 
closely associated: more so in fact than in many other instances where opposi¬ 
tions have been sustained. See Waltke Co. v. Geo. H. Schafer <J* Co.. 49 App. 
D. C. 254, 263 F. G51 (shaving cream as against toilet soap): Calif. Packing 
Corp. v. Price-Booker Mfg. Co.. 52 App. D. C. 259, 285 F. 993 (Spices and 
other condiments as against canned fruits and vegetables): Application of 
B. F. Goodrich Co., 52 App. D. C. 261, 285 F. 995 (rubber hose and bolting 
as against automobile tires) ; Lever Bros. v. Sitroux, 27 C. C. P. A. Pat. 858, 
109 F. (2d) 445 (toilet paper as against soap). In Calif. Packing v. Price- 
Booker Mfg. Co., supra, this court said as to the goods of the respective 
parties: 

* * They are sold in the same stores, are put out in small containers, and 
are used in connection with each other. ’ ’ 

For the same principle applied in infringement cases see: Akron-Overland 
Tire Co. v. Willys Overland Co., 3 fir., 273 F. 674 (manufacturing automobiles 
and retreading auto tires): Aunt Jemima Mills v. Rigncy, 2 Cir., 247 F. 407 
(pancake flour and syrup); Yale Electric Corp. v. Robertson, 2 Cir., 26 F. (2d) 
972 (locks and flashlights); Wall v. Rolls-Royce, 3 Cir., 4 F. (2d) 333 (auto¬ 
mobiles and radio tubes) : Peninsular Chcm. Co. v. Levinson.. 6 Cir., 247 F. 
65S (drugs v. cigars) and other cases, particularly those cited in footnote 
page 978 of 56 F. (2d). 
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Viewed in this light the question of confusion is simple. 
We seb that Appellee lias sought to incorporate Appellant’s 
prior mark, namely PEP, as the dominant part of its own. 
In such a case this Court and the C. C. P. A. has always 
denied registration, just as the Commissioner did here. 

Thus in Re Barrett Mfg. Co., 37 App. D. C. Ill, this 
court refused registration to Crco-Carbolin for being con¬ 
fusingly similar to Carbolineiun. In Lambert Pliarm. Co. v. 
Menth'o List hie Chew. Co., 47 App. D. C. 197, this court said 
that Mentho-Listiue was too similar to Listerine used prior 
thereto, for registration. Both were antiseptic solutions. 

In Broderick v. Mitchell , 53 App. D. C. 220, 289 F. 61S, 
this court held White Magic for a cleansing compound too 
similar to Magic Marvel for registration, saying that in “the 
trade the goods of both parties * * * would soon be known 
as the Magic compound or cleaner.” See also Griggs 
Cooper v. Federal Coffee Mills Co., 46 App. D. C. 317 {Home 
Pride for beer held confusing with Home and Home Brand ); 
9 In re Independent Breweries, 39 App. D. C. 118 {Amber 
Bead for beer held confusing with A mber); re Hoff, 33 App. 
D. C. 233 {Leopold's Hoff held confusing with Hoff for 
beer). 

The court of Customs and Patent Appeals has followed 
the same principle. In Lerer Bros. v. Sitroux. 27 C. C. P. A. 
Pat. 85S, 109 F. (2) 445, the court held Si-Tru-Lux for 
toilet paper confusingly similar to Lux for soap. 

In Anheuser-Busch v. Power City Brewery, 28 F. Supp. 
740 (\Y. D. X. Y. 1940) the use of Niagara Bud for beer was 
enjoined as being confusingly similar to the nickname Bud 
for plaintiff’s beer. 

The effect of these cases is that a newcomer cannot adopt 
as a dominant part of his own trademark the mark or the 
dominant part thereof of another, in connection with goods 
of the same descriptive properties. 

As this court has observed, the question of whether the 
applicant’s mark affords the necessary distinctiveness from 
prior i marks cannot be determined from a side-by-side in¬ 
spection of labels which may reveal differences. The rea- 
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son is that the ordinary purchaser does not have the oppor¬ 
tunity for this. Let us say that he has received an impres¬ 
sion of PEP in connection with the gasoline of The Pure 
Oil Company. Several weeks later he may hear the name 
PEP BOYS or PEP in connection with Appellee’s product. 
The name PEP stands out in his mind and confusion as to 
the origin of the products naturally results. Thus in Wm. 
Walike & Co. v. Geo. H. Schafer <£ Co., 49 App. D. C. 254, 
263 F. 650, the court refused registration of “U-Lavo” for 
shaving cream against opposer’s “Lava” for soap, saying: 

“Undoubtedly* as urged, the prefix ‘U-’ distin¬ 
guishes the one mark from the other; but we think it is 
only an arguable distinction, and that it is not sufficient. 
Thomas Manufacturing Co. v. AEolian Co., 47 App. 
D. C. 379. ‘Lavo’ is the dominant feature in appli¬ 
cant’s mark, and the one most likely to be remembered. 
Of course, if the intending purchaser could see both 
marks together, he mould readily note the difference 
between them; but if, upon seeing only one, he must 
rely upon his memory of the other, he would not be 
likely to apprehend the distinction. He acts quickly 
and upon impression. He is governed by a casual 
glance. * * * ” (Italics ours) 

And in re Inderricden Canning Co., 51 App. D. C. 214, 277 
F. 613, this court said, in speaking of the likelihood of con¬ 
fusion of the ordinary purchaser: 

“ # * * LTndoubtedly, if he made a careful examina¬ 
tion of all that appeared on the containers, he might 
not be confused: but a purchaser is not required to do 
this. Patton Paint Co. v. Orr Zinc White, Ltd., 4S App. 
D. C. 221. He may rely on his first impression, and, if 
he does so, the confusion which the statute is designed 
to guard against would be likely to result.” 

And the same observation was made in Patton Paint Co. v. 
Orr Zinc White, 4S App. D. C. 221. 

The likelihood of confusion is more apparent when the 
sound of the marks is compared. Obviously the purchaser 
is not going to call for “Pep Boys—Manny, Moe & Jack” 
motor oil, or make any reference to the three caricatures. 
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He is simply going to ask for PEP BOYS oil, or PEP oil, 
probably the latter, just as the many depositions show that 
the public lias called for PEP when ordering Appellant’s 
gasoline. Similarity of sound is important in a case like 
this where oil and gas are ordered by name and no package 
showing a label is handed to the customer, but the product 
is merely applied to the automobile. Thus the case on 
sound is much stronger than where the trademarked goods 
are actually handed to the customer for him to carry away, 
and labels are thus more closely inspected. That similar¬ 
ity of sound alone is sufficient to constitute confusing simi¬ 
larity between marks is well established. E-Z Mills, Inc. v. 
Martin, 0. C. P. A. 95 F. (2) 269 (Klad-ezee as against 
E-Z); McKinnon & Co. v. Hij Vis Oils, 88 F. (2) 699, 24 C. C. 
P. A. 1105 (Hy Vis as against Highpres); Cluett, Peabody & 
Co. v. Wright, 46 F. (2) 711,18 C. C. P. A. 937; Norris, Inc. 
v. Charms, 27 C. C. P. A. Pat. 1174, 111 F. (2) 479. More¬ 
over, this court has announced the same principle. Waltke 
d: Co. v. Geo. II. Schafer d Co., 49 App. D. C. 254. 

The conclusion that confusion is likely to result here is 
strengthened by the principle that, since the newcomer has 
all the world to choose from, any doubt about the probabil¬ 
ity of deception is to be resolved against him and in favor 
of the senior user. Goodrich Drug Co. v. Cassada Mfg. Co., 
46 App. D. C. 146; Wm. Waltke d Co. v. Geo. II. Schafer & 
Co.. 49 App. D. 0. 254, 263 F. 650, 652; Lambert Pharmacal 
Co. v. Mentho-Listine Chem. Co., 47 App. D. C. 197; Calif. 
Packing Corp. v. Price-Booker Mfg. Co., 52 App. D. C. 259, 
285 F. 993; Lever Bros. v. Sitroux, 27 C. C. P. A. (Pat.) 858, 
109 F. (2) 445. In the Waltke case just cited this court 
declared: 

“The case is not free from difficulty, but where there 
is doubt the courts resolve it against the newcomer. 
Lambert Pharmacal Co. v. Mentho-Listine Chemical 
Co., 47 App. D. C. 197. The reason for this is, as has 
been said by this court more than once, that the field 
from which a person may select a trade-mark is prac¬ 
tically unlimited, and hence there is no excuse for his 
impinging upon, or even closely approaching, the mark 
of his business rival.” 
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SIXTH PROPOSITION. 

An Applicant in an Opposition Proceeding Cannot Question 
the Validity of Opposer’s Mark nor can he Rely on the 
Fact that There are Marks of Others Identical with or 
Similar to Opposer’s. 

Appellee has asserted during the course of this proceed¬ 
ing that this opposition cannot be maintained (1) because 
the mark PEP (and opposer’s combinations thereof) as 
used by opposer are descriptive, and (2) because of the 
ownership by persons not party to this case of several 
registrations containing the word PEP. 

However this court long ago disposed of these conten¬ 
tions. As to the first, it is established that a strict trade¬ 
mark is not necessary to sustain an opposition, but a trade 
name or grade name will be sufficient even if the name be 
purely descriptive. 

Thus in Natural Food Co. v. Williams , 30 App. D. C. 348, 
the opposer was relying on SHREDDED WHOLE 
WHEAT as used on his article. In sustaining the opposi¬ 
tion, the court said: 

“That he did not use the words as a trademark but 
merely in a descriptive sense is of no moment.” 

In Johnson v. Brandon, 32 App. D. C. 348, the application 
was to register ASBESTOS for shoes containing that ma¬ 
terial. The court said: 

“Having used the word as such as a trade name, al¬ 
though not entitled to ownership of it as a trademark, 
we think it is permissible for the opposer to make op¬ 
position to the registration by the applicant.” 

In Electro Steel Co. v. Lindenberg Steel Co., 43 App. 
D. C. 270, cancellation was sought of the word ELECTRO 
for steel made in electric furnaces. It appeared that the 
name was commonly applied to petitioner’s product and to 
other products in the industry made in electric furnaces. 
It was shown that many customers of petitioner ordered his 
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product by the name ELECTRO. The court decreed a can¬ 
cellation, noting that in cancellation or opposition proceed¬ 
ings, 

“It is not essential in all cases that there should have 
b6en a strictly trade-mark use of the words by the com¬ 
plainant. Injury to its business might be otherwise 
shown.” 

To the same effect arc Xairn Linoleum Co. v. Ring wait 
Linoleum Co., 46 App. D. C. 64; Atlas Underwear Co. v. 
B. 1’. I). Co., 48 App. I). C. 425; Mcllhcnny v. Trappey, 277 
F. 615 (App. D. C.); Touraiue Co. v. Washburn, 286 F. 1020 
(App. D. C.); Broderick v. Mitchell, 289 F. 618 (App. 
D. C.). 

As to the second point, the decisions make it clear that an 
opposition will not be impaired by a showing of trademarks 
or trade names similar to opposcr’s even on goods of the 
same class 

Take Johnson v. Brandon, 32 App. D. C. 348, cited supra, 
where the court found that the very common word AS¬ 
BESTOS was used by opposcr and others. The opposition 
was sustained. In the Electro Steel Company case, 
supra, this court said that ELECTRO, the name in ques¬ 
tion, was commonly applied to suah products in the industry, 
yet sustained the opposition. In Broderick v. Mitchell, this 
court declared: 

“It may be that the opposer is not entitled to the ex¬ 
clusive use of his mark. None the less, he has the right 
to resist the applicant’s attempt to appropriate to him¬ 
self its exclusive use where, as here, the use of the two 
marks would probably deceive.” 

Similarly the C ourt of Customs and Patent Appeals has 
held (California Packing Corporation v. Tillman & Bend el, 
40 F. (2d) 108, 113) that in 

“urging the registrability of appellee’s trademark as 
against the identical mark of the opposcr, it is, to say 
the least, not helpful for applicant to point out that 
others have used the same or a similar mark prior to 
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opposer’s use of the same. Sharpe & Dohme v. Parke, 
Davis & Co. (Oust. & Pat. App.) 37 F. (2d) 9G0. See, 
also Del Monte Special Food Co. v. California Packing 
Corporation (C. C. A.) 34 F. (2d) 774. Thaddeus 
Davids Co. v. Davids, supra, is squarely in point here.” 


The fundamental reasoning of this court on both of these 
propositions is set forth in Atlas Underwear Co. v. B. V. D. 
Co., 48 App. D. C. 425: 

“We do not think the opposer is required to show a 
superior right in order that it may successfully resist 
the application # * # . If registration is granted to ap¬ 
plicant’s mark that right would be sequestered and ap¬ 
plicant given a monopoly. This would likely result in 
damage to opposer; hence the latter has a right to re¬ 
sist registration.” 


CONCLUSION. 

The Appellee is seeking registration of a trademark the 
dominant word of which had for many years prior to Ap¬ 
pellee's first date, been used by Appellant and its predeces¬ 
sors to identify their product and the source thereof. What 
is more, the dominant word had become fixed in the public 
mind as denoting the product and business of Appellant and 
its predecessors. Thus registration should be refused not 
only because of damage to Appellant but also because of the 
deception that will be worked upon the public. 

Respectfully submitted, 

Kelly Bell, 

Esperson Bldg., 

Houston, Texas; 

Carl T. Mack, 

National Press Bldg., 
Washington, D. C., 
Attorneys for Appellant. 

Vinson, Elkins, Weems & Francis, 

Esperson Bldg., 

Houston, Texas, 

Of Counsel. 
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1 The District Court of the United States for 

the District of Columbia 
Civil Action, File Number 74. 

The Pep Bovs —Manny, Moe & Jack, 10th St. & Somerville 
Ave., Philadelphia, Pa., Plaintiff, 

vs. 

Conway P. Coe Commissioner of Patents, and The Pure 
Oil Company, 35 E. Wacker Drive, Chicago, Illinois, 
Defendants. 


Complaint. 

Action under R. S. 4915 Following Refusal to Register 
Plaintiff's Trade-Mark. 

To the Honorable, the Judges of the District Court of the 
United States for the District of Columbia. 

1. *This action arises under the Trade-Mark Laws of the 
United States, U. S. C. Title 15, Sec. 81 and following; and 
is brought under Section 4915 of the Revised Statutes, 
U. S. C."Title 35, Sec. 63. 

2. On November 21, 1934, plaintiff applied in the United 
States Patent Office for the registration of its trade-mark 
consisting of the terms “THE PEP BOYS—MANNY, 
MOE & JACK”, in association with three caricatures, as 
used in connection with automobile lubricating oils, cup 
greases and high pressure lubricants. The said application 
was given Serial No. 358,495. Said trade-mark was held 
registrable by the United States Patent Office and was duly 
published in the Official Gazette of January 15,1935, where¬ 
after the defendant, The Pure Oil Company, filed notice of 
opposition to such registration, which opposition proceed¬ 
ing was entitled “The Pure Oil Company against the Pep 

1 Boys—Manny, Moe & Jack, Opposition No. 14,513.” 
2 3. On appeal to the defendant, the Commissioner 

of Patents, from the decision of the Examiner of 
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Trade-Mark Interferences, who had dismissed the notice of 
opposition and had adjudged the plaintiff entitled to the 
registration of its trade-mark, the said defendant, the Com¬ 
missioner of Patents, on April 21, 1938, reversed the de¬ 
cision of the Examiner of Trade-Mark Interferences and 
refused and still refuses registration of plaintiff’s trade¬ 
mark, which he held was likely to be confused with the 
trade-marks “PUROL-PEP”, “PURO-PEP”, and 
“POCO-PEP”, alleged to be owned and used by the defen¬ 
dant, The Pure Oil Company. The defendant, the Commis¬ 
sioner of Patents, in addition to holding with the Examiner 
of Trade-Mark Interferences that the defendant, The Pure 
Oil Company, had failed to establish ownership of the cer¬ 
tificate of Trade-Mark Registration No. 158,595, embody¬ 
ing the term “PEP”, held that said defendant had also 
failed to establish ownership of the Certificate of Trade- 
Mark Registration No. 124,431, embodying the term 
“WOCOPEP”, both of which Certificates of Registration 
were alleged to be owned by said defendant, The Pure Oil 
Company. All of this will more fully and at large appear 
by a certified copy of the record of the opposition proceed¬ 
ing No. 14,513, herein referred to in Court to be produced. 

4. No appeal has been taken by, or is now pending on 
behalf of plaintiff in the United States Court of Customs 
and Patent Appeals with respect to the question involved 
herein. 

3 5. Since long prior to the first date of use by defen¬ 

dant, The Pure Oil Company, of the trade-mark al¬ 
leged to be used and owned by said defendant, and prior to 
any date of use of said trade-marks which the said defen¬ 
dant is entitled through the ownership and use of said trade¬ 
marks by the said defendant’s predecessors in business, 
plaintiff has continuously used and is now using the trade¬ 
mark consisting of “THE PEP BOYS—MANNY, MOE & 
JACK” in association with three caricatures to identify 
the plaintiff’s automobile lubricating oils, cup greases and 
high pressure lubricants in the trade; and long prior to said 
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dates to which the defendant, The Pure Oil Company, is en¬ 
titled, the plaintiff and its predecessors in business have 
continuously used and are now using the term “PEP'’, the 
terms ‘‘PEP BOYS’’ and the corporate name “THE PEP 
BOYS—MANNY, MOE & JACK” in connection with the 
sale of automobile supplies, accessories, parts, equipment 
and iillied commodities, including automobile lubricating 
oils, cup greases, high pressure lubricants and gasoline. 

G. There is no likelihood of confusion between the trade¬ 
mark of the plaintiff and the trade-marks alleged to be 
owned and used by defendant, The Pure Oil Company. 

Wherefore, plaintiff demands that the defendant, Con¬ 
way P. Coe, as Commissioner of Patents, be directed to reg¬ 
ister plaintiff’s trade-mark for which it has applied under 
Serial No. 358,495. 

CLARENCE A. O’BRIEN 
Attorney for Plaintiff 
Adams Building 
Washington, D. C. 

CLARENCE R. GORMAN 
JOSEPH A. O’CONNELL 
Of Counsel 

CRG/km 

• ##*##•*#• 

6 Answer of The Pure Oil Company to the Complaint 

To the Honorable, the Justices of the District Court of the 
United States for the District of Columbia: 

1. The Defendant, The Pure Oil Company, admits the 
allegation of Paragraph I of the Complaint. 

2.1 It admits the allegations of Paragraph 2. 

3. ! It admits the allegations of Paragraph 3. 

4. It is without knowledge or information sufficient to 
form a belief as to the truth of the averments of Para¬ 
graph 4. 


5. It admits the alleged use by Plaintiff of Plaintiff’s al¬ 
leged trade-mark and terms, except that it is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the averment that said use by Plaintiff has 
7 been continuous. And it is without knowledge or in¬ 
formation sufficient to form a belief as to the truth 
of any averments of use by Plaintiff’s predecessors in busi¬ 
ness. It denies that any use by Plaintiff or Plaintiff’s pred¬ 
ecessors in business took place prior to the first date of use 
by the Defendant, The Pure Oil Company, of the trade¬ 
marks alleged to be used and owned by said Defendant; or 
prior to any date of use of said trade-marks to which the 
said Defendant is entitled through the ownership and use 
of said trade-marks by the said Defendant’s predecessors 
in business; or prior to the dates to which the defendant, 
The Pure Oil Company, is entitled. 

It alleges that Plaintiff is not entitled to registration of 
the alleged trade-mark shown in Plaintiff’s said application 
for registration as that mark is unregisterable for the rea¬ 
sons stated in the decision of the Commissioner of Patents 
on April 21, 1938, and in view of the following prior regis¬ 
trations : 

124,431, Feb. 11,1919. Wocopep, for Gasolene. 

158,595, Sept. 12, 1922. Pep, for Gasolene and Fuel Oil. 

281.299, Mar. 17,1931. Puro-Pep, for hydrocarbon motor 
fuels, lubricating oils and lubricating greases. 

281.300, Mar. 17, 1931. Purol-Pep, for hydrocarbon mo¬ 
tor fuels, lubricating oils and lubricating greases. 

281,300, Mar. 17, 1931. Purol-Pep, for hydrocarbon 
motor fuels, lubricating oils and lubricating greases. 

281,321, Mar. 17,1931. Poco Pep, for hydrocarbon motor 
fuels, lubricating oils and lubricating greases. 

Profert of copies of these registrations is hereby made. 


6 


Defendant is the owner of said trade-marks through prior 
adoption and use and by assignment. 

6. It denies the allegations of Paragraph 6. 

VINSON, ELKINS, WEEMS & FRANCIS 
J. VINCENT MARTIN 
Esperson Building 
Houston, Texas 
Attorneys for Defendant 
The Pure Oil Company 

CARL T. MACK 
866 National Press Bldg. 

Washington, D. C. 

Attorneys for The Pure Oil Company. 

10 Amended Ansicer of The Pure Oil Company to 

the Complaint. 

To the Honorable, The Justices of the District Court of the 
LTnited States for the District of Columbia: 

1. The Defendant, The Pure Oil Company, admits the al¬ 
legation of Paragraph I of the Complaint. 

2. It admits the allegations of Paragraph 2. 

3. It admits the allegations of Paragraph 3. 

4. It is without knowledge or information sufficient to 
form a belief as to the truth of the averments of Para¬ 
graph 4. 

5. It alleges that it is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the aver¬ 
ments as to use by plaintiff of its alleged mark except as 
stated in paragraph 7. And it is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of any 
averments of use by Plaintiff’s predecessors in business. 
It denies that any use by Plaintiff or Plaintiff’s predeces¬ 
sors in business took place prior to the first date of use by 
the Defendant, The Pure Oil Company, of the trade-marks 

alleged to be used and owned by said Defendant; or 

11 prior to any date of use of said trade-marks to which 
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the said Defendant is entitled through the ownership 
and use of said trade-marks by the said Defendant’s prede¬ 
cessors in business; or prior to the dates to which the De¬ 
fendant, The Pure Oil Company, is entitled. 

It alleges that Plaintiff is not entitled to registration of 
the alleged trade-mark shown in Plaintiff’s said application 
for registration as that mark is unregisterable for the rea¬ 
sons stated in the decision of the Commissioner of Patents 
on April 21, 1938, and in view of the following prior regis¬ 
trations : 

124, 431, Feb. 11, 1919. "Wocopep, for Gasolene. 

158,595, Sept. 12, 1922. Pep, for Gasolene and Fuel Oil. 

281.299, March 17, 1931. Puro-Pep, for hydrocarbon 
motor fuels, lubricating oils and lubricating greases. 

281.300, March 17,1931. Purol-Pep, for hydrocarbon mo¬ 
tor fuels, lubricating oils and lubricating greases. 

281,321, March 17, 1931. Poco Pep, for hydrocarbon mo¬ 
tor fuels, lubricating oils and lubricating greases. 

Profert of copies of these registrations is hereby made. 

Defendant is the owner of said trade-marks through prior 
adoption and use and by assignment. 

6. It denies the allegations of Paragraph 6. 

7. It alleges that mark for which plaintiff seeks regis¬ 
tration is not the same as the mark which plaintiff actually 
has used and does use, and accordingly registration should 
be denied. Plaintiffs actual use consists of the words “THE 
PEP BOYS—MANNY, MOE & JACK” in association 
with three caricatures, and also a yellow circle bearing the 
inscription “Pure as Gold”, with wings on each—all of 
said features constituting plaintiff’s whole mark as shown 
by applicant’s (Plaintiff herein) Exhibit 6 in the Patent 
Office proceedings. On the other hand, plaintiff in its ap¬ 
plication for registration and in the complaint herein omits 
the yellow circle with the words “Pure as Gold” and the 

aforesaid wings. 

12 8. It alleges that registration should be refused 

because of misrepresentation by plaintiff in the ac- 
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tual use of its mark. Reference is made to applicant’s Ex¬ 
hibit 6 in Patent Office proceedings displaying plaintiff’s 
whole mark which contains in the center thereof, and imme¬ 
diately below the words, “MANNY, MOE & JACK”, the 
statement, “T. M. REG. U.S. PAT. OFF”. This statement 
concerning registration in connection with said mark is a 
misrepresentation, as it does not appear that said mark 
has ever been registered. 

9. As a special defense to the complaint under Rule 12 
of the Rules of Civil Procedure for District Courts Defen¬ 
dant, The Pure Oil Company says that the complaint does 
not state a cause of action within the jurisdiction of this 
Honorable Court; that this Honorable Court does not have 
jurisdiction of the Defendant, The Pure Oil Company, and 
that the venue of this suit is improperly laid; that The Pure 
Oil Company is an Ohio corporation, and a non-resident 
of the District of Columbia; that the Commissioner of Pat¬ 
ents is not an adverse party to this suit within the meaning 
of the Act of March 3, 1927, Chapter 364, as amended by 
the Act of June 25, 1936, Chapter 804, which confers juris¬ 
diction upon this court only where there are “adverse par¬ 
ties residing in a plurality of districts not embraced within 
the same state”. Proof of the allegations in this para¬ 
graph will be offered upon hearing hereof. 

Wherefore, Defendant prays that the Complaint herein 
be dismissed, and that it may go hence with reimbursement 
for its costs. 

THE PURE OIL COMPANY 
By KELLY BELL 
J V MARTIN 
CARL T MACK 

Of Counsel: 

VINSON ELKINS, WEEMS & FRANCIS 
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8 To the Honorable, The Justices of the District Court 

of the United States for the District of Columbia: 

The Pure Oil Company, defendant in the above entitled 
cause, moves this court for leave to file in the above cause 
an amended answer, a copy of which is hereto attached. 

It is desired to amend the answer by changing the first 
seven lines of paragraph 7 as follows: 

“It alleges that it is without knowledge or information 
sufficient to form a belief as to the truth of the averments 
as to use by plaintiff of its alleged mark except as stated in 
paragraph 7. And it is without knowledge or information 
sufficient to form a belief as to the truth of any averments 
of use by plaintiff’s predecessors in business.” 

It is also desired to amend the answer by adding thereto 
the following paragraphs: 

7. It alleges that mark for which plaintiff seeks registra¬ 
tion is not the same as the mark which plaintiff actually has 
used and does use, and accordingly registration should be 
denied. Plaintiffs actual use consists of the words “THE 
PEP BOYS—MANNY, MOE & JACK” in associa- 

9 tion with three caricatures, and also a yellow circle 
bearing the inscription “Pure as Gold”, with wings 

on each—all of said features constituting plaintiff’s whole 
mark as shown by applicant’s (plaintiff herein) Exhibit 6 
in the Patent Office proceedings. On the other hand, plain¬ 
tiff in its application for registration and in the complaint 
herein omits the yellow circle with the words “Pure as 
Gold” and the aforesaid wings. 

S. It alleges that registration should be refused because 
of misrepresentation by plaintiff in the actual use of its 
mark. Reference is made to applicant’s Exhibit 6 in Pat¬ 
ent Office proceedings displaying plaintiff’s whole mark 
which contains in the center thereof, and immediately below 
the words “MANNY, MOE & JACK” the statement “T. M. 
Reg. U. S. Pat. Off”. This statement concerning registra¬ 
tion in connection with said mark is a misrepresentation, as 
it does not appear that said mark has ever been registered. 
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9. As a special defense to the complaint under Rule 12 
of the Rules of Civil Procedure for District Courts Defen¬ 
dant, The Pure Oil Company says that the complaint does 
not state a cause of action within the jurisdiction of this 
Honorable Court; that this Honorable Court does not have 
jurisdiction of the Defendant, The Pure Oil Company, and 
that the venue of this suit is improperly laid; that The Pure 
Oil Company is an Ohio corporation, and a non-resident 
of the District of Columbia; that the Commissioner of Pat¬ 
ents is not an adverse party to this suit within the meaning 
of the Act of March 3,1927, Chapter 364, as amended by the 
Act of June 25, 1936, Chapter 804, which confers jurisdic¬ 
tion upon this court only where there are “adverse parties 
residing in a plurality of districts not embraced within the 
same 1 state”. Proof of the allegations in this paragraph 
will be offered upon hearing hereof. 

Wherefore Defendant prays that the Complaint herein be 
dismissed, and that it mav eo hence with reinbursement for 
its costs. 

THE PURE OIL COMPANY 

By KELLY BELL 
J. V. MARTIN 
CARL T. MACK 

Of Counsel: 

VINSON ELKINS WEEMS & 
FRANCIS 

13 Motion for Dismissal 

To the Honorable, the Justices of the District Court of the 
United States for the District of Columbia: 

The Pure Oil Company, defendant in the above entitled 
cause, moves this court for dismissal of the cause on the 
ground that the complaint shows on its face that this court 
is without jurisdiction to entertain this suit inasmuch as 
no sluch jurisdiction has been conferred upon this court in 
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this respect by the Constitution or Laws of the United 
States. 

KELLY BELL 
35 East Wacker Drive 
Chicago, Illinois 

J VINCENT MARTIN 
Niels Esperson Building 
Houston, Texas 

CARL T. MACK 
National Press Building 
Washington, D. C. 

Attorneys for the Defendant 
The Pure Oil Company 

********** 

4 Answer to the Complaint. 

To the Honorable the Justices of the District Court of the 
United States for the District of Columbia. 

1. Defendant Conway P. Coe, Commissioner of Patents, 
admits the allegation of jurisdiction under Section 4915 
R. S. (U. S. C., title 35, sec. 63) but denies that he is a 
proper party to this complaint since, as appears from the 
record, there is an adverse opposing party. 

2. He admits that on November 21, 1934, plaintiff filed 
an application for the registration of a trade-mark, as al¬ 
leged in paragraph 2, which application was given Serial 
No. 358,495. He also admits that an opposition to that 
registration was filed by The Pure Oil Company, which op¬ 
position was given No. 14,513. 

3. He admits the allegations of paragraph 3 as to the 
actions taken in said opposition proceeding, particularly 
that registration of the mark of plaintiff’s application was 

refused by the Commissioner of Patents. 

5 4. He admits that no appeal was taken to the 
United States Court of Customs and Patent Appeals. 

5. He is not informed, save by the complaint itself, as 
to the allegations of paragraph 5, but he denies that plain- 
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tiff is entitled to the registration of the mark shown in said 
application since that mark is deemed to be unregistrable 
for the reasons stated in the decision of the Commissioner 
of Patents of April 21, 1938, and in view of the following 
prior registrations: 

124,431, February 11, 1919, 

281.299, August 30, 1929, 

251.300, August 30, 1929, 

281,321, March 17, 1931. 

Profert of copies of these registrations is hereby made. 

6. He denies the allegations of paragraph C. 

R. F. WHITEHEAD 
Solicitor for the Patent Office, 
Attorney for Defendant. 

October 21,193S. 

I hereby certify that a copy of this Answer was mailed to 
the attorney for plaintiff on October 21, 193S. 

1 R. F. WHITEHEAD 

Solicitor for the Patent Office 

Attorney for Defendant. 

#•••••••*# 

16 Motion to Dismiss. 

Now comes Conway P. Coe, Commissioner of Patents, 
one of the parties named as defendants herein, and moves 
the Court to dismiss the complaint as to him on the ground 
that he is not a proper party to the action. 

An oral hearing on this motion is requested. 

1 W. W. COCHRAN 

Attorney for the Commissioner of Patents. 

January 11, 1940. 



13 


14 Answer of Plaintiff to Defendant, TImi Pure Oil Com¬ 
pany’s Two Motions Filed December 5,1939 and De¬ 
cember 8, 1939. 

Defendant, The Pure Oil Company, has filed two motions 
in the above entitled cause, the first on December 5, 1939 
is for leave to file an amended answer, while the second on 
December 8,1939, is a motion for dismissal, with an order to 
show cause why the relief prayed for in the motion of the 
defendant should not be granted. For the purpose of this 
answer, the motions are presumed to be consolidated. 

For answer to the motions of the defendant, The Pure 
Oil Company, plaintiff, through its attorneys, says that 
these motions should not be heard and the same should be 
dismissed for the reason that after the plaintiff had hereto¬ 
fore filed its Bill of Complaint in this cause, the defendant, 
The Pure Oil Company, filed its answer to said Bill of Com¬ 
plaint and that thereafter this case was calendared for 
hearing and is now on the calendar for an early trial, Cal¬ 
endar No. 1458. 

The plaintiff cites as its authorities the Rules of Civil 
Procedure for the District Courts of the United 

15 States, particularly Rules 12 and 15. 

In view of the Bill of Complaint heretofore filed in 
this cause by the plaintiff and the answer thereto made by 
both the defendants, The Pure Oil Company, and Conway 
P. Coe, Commissioner of Patents, and this cause having 
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been calendared, the same is now ready for trial and hear¬ 
ing. These motions are not filed in proper time and should 
therefore be denied. 

THE PEP BOYS—MANNY, 
MOE & JACK, 

Bv BERNARD F. GARVEY 
GARNER A. O’BRIEN 
CLARENCE R. GORMAN 
JOSEPH A. O’CONNELL 
Attorneys for Plaintiff 
Adams Building, 

1333 F Street, N. W., 
Washington, D. C. 

December 11, 1939. 

Service of foregoing answer accepted this lltli day of 
December, 1939. 

CARL T. MACK 
Attorney for Defendant, The 
Pure Oil Company, 

National Press Building, 
Washington, D. C. 

W. W. COCHRAN 
Attorney for Defendant , Con¬ 
way P. Coe, Commissioner of 
Patents, 

United States Patent Office, 
Washington, D. C. 

#••*••••*# 

17 Answer of Plaintiff to Defendant’s Conway P. Coe, 
Commissioner of Patents, Motion to Dismiss 

For an answer to the motion of the defendant, Conway P. 
Coe, Commissioner of Patents, plaintiff, through its attor¬ 
neys, says that this motion should not be heard and the 
saipe should be dismissed for the reason that after the 
plaintiff had heretofore filed its Bill of Complaint in this 
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cause, this defendant filed his answer to said Bill of Com¬ 
plaint and that thereafter this case was calendared for hear¬ 
ing: No. 1458. 

The plaintiff cites as its authorities the Rules of Civil 
Procedure for the District Courts of the United States, par¬ 
ticularly Rules 12 and 15. 

For a further answer to the motion of the defendant, Con¬ 
way P. Coe, Commissioner of Patents, plaintiff, through its 
attorneys, urges that this motion should be dismissed be¬ 
cause the plaintiff’s application for registration of the mark 
here at issue was passed to publication by the Trade-Mark 
Division of the United States Patent Office and after pub¬ 
lication of plaintiff’s mark, the defendant, The Pure Oil 
Company, filed a notice of opposition against plaintiff, 
which notice of opposition was dismissed by the Examiner 
of Interferences in the Patent Office and plaintiff was ad¬ 
judged by said Examiner of Interferences to be en- 
18 titled to registration of its mark. The Assistant 
Commissioner of Patents, however, pursuant to an 
appeal taken by the defendant, The Pure Oil Company, re¬ 
versed the decision of the Examiner of Interferences and 
ruled that plaintiff was not entitled to the registration of 
its mark, because of “likelihood of confusion by the appli¬ 
cant’s mark and each of opposer’s marks ‘Purol-Pep’, 
‘Puro-Pep’ and ‘Poco Pep’ ”. 

In paragraph 1 of his answer, the defendant, Conway P. 
Coe, Commissioner of Patents, admits the allegations of 
jurisdiction of this Court, under Section 4915 of the Re¬ 
vised Statute. In paragraph 3 of said answer 
“—he (the Commissioner of Patents) admits—particularly 
that the registration of the mark of plaintiffs application 
was refused by the Commissioner of Patents.” 

In paragraph 5 of said answer we find the following: 

“—but he (Commissioner of Patents) denies that plaintiff 
is entitled to the registration of the mark shown in said ap¬ 
plication since the mark is deemed to be unregistrable for 
the reasons stated in the decision of the Commissioner of 
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Patents of April 21,1938, and in view of the following prior 
registrations: 

124,341 February 11, 1919 

281.299 August * 30, 1929 

281.300 August 30, 1929 

281,321 March 17, 1931.” 

The Commissioner of Patents has refused to allow plain¬ 
tiff’s mark to be registered after said mark was approved 
by the Trade-Mark Examiner in the first instance, and then 
by the Examiner of Interferences, the latter after a hear¬ 
ing on the merits of the opposition filed by the defendant, 
The Pure Oil Company. The Commissioner of Patents is 
the only one who has authority to grant trade-mark regis¬ 
trations in the United States. He admits that he has re¬ 
fused this plaintiff to register its mark, even though the 
mark has had the stamp of approval of two other tribunals 
of the Patent Office. After having refused to register 
19 the plaintiff’s mark, and plaintiff has followed the 
course which lawfully it might under the statute, the 
Commissioner still refuses to register plaintiff’s mark and 
by this motion attempts to have the Court remove him as a 
party defendant. 

The Commissioner has been sued in the jurisdiction of 
which he is legally a resident and since he is the only one 
with authority to grant trade-mark registrations, and since 
he has refused registration of plaintiff’s mark, it is sub¬ 
mitted that he is a proper party to this cause. 

The following authorities are submitted in support of this 
answer. 

American Steel Foundries v. Robertson, 262 U. S. 

209 

Baldwin v. Robertson, 265 U. S. 168 

Alexandrine v. Coe, 71 F. (2d) 348; 63 App. D. C. 

227 (1934) 

Parker-Kalon v. Coe, 86 F. (2d) 31; 66 App. D. C. 

252 (1935) 
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Hygienic Products Co. v. Coe, 85 F. (2d) 264; 66 
App. D. C. 98 (1936) (See history of trade-mark 
actions under Section 4915 in this case). 

Drackett v. Chamberlain, 81 F. (2d) 866 (1936) C. C. 
A. 3rd. 

THE PEP BOYS—MANNY, 
MOE & JACK 

By BERNARD F. GARVEY 
C A O’BRIEN 
Attorneys for Plaintiff 
Dcnrike Bldg., 

1010 Vermont Ave., N. AY., 
Washington, D. C. 

January 18, 1940. 

Service of foregoing answer accepted this 18th day of 
January, 1940. 

CARL T. MACK 
Attorney for Defendant, The 
Pure Oil Company 

W. W. COCHRAN 
Attorney for Defendant, Con¬ 
way P. Coe, Commissioner of 
Patents. 

*###*#*#*# 

20 Order Denying Defendant’s, The Pure Oil Com¬ 
pany’s Motion for Dismissal and Motion to Amend 
Answer 

Upon consideration of the motions filed herein by defen¬ 
dant, The Pure Oil Company, on December 5, 1939 and De¬ 
cember 8, 1939, and 

Upon oral hearing of said motions and the filing of briefs 
herein, it is by the Court, this 1st day of May, 1940 
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Ordered that said motions be, and the same are, hereby 


dismissed. 

I 


F. DICKINSON LETTS 
Justice 


We consent as to form: 

W. W. COCHRAN 
Attorneys for defendant, 

Conway P. Coe, Commissioner 

KELLY BELL 
CARL T. MACK 
Attorneys for Defendant, 

The Pure Oil Company 

• *•#•••••# 

22 Endorsed: Filed Dec 30 1940 Charles E. Stew¬ 
art, Clerk 

Civil Action No. 74. 

The Pep Boys—Manny, Moe and Jack 

vs. 

Coe et al 

Apart from any question as to the ownership by the de¬ 
fendant of the “Wocopep” and “Pepp” registrations, I 
agree with the view of the Assistant Commissioner of Pat¬ 
ents that there is likelihood of confusion between the plain¬ 
tiff’s mark and those of the defendant, “Purol-Pep,” 
“Puro-Pep”, and “Poco Pep.” I am the more persuaded 
to this view, by the fact that in the plaintiff’s mark, the 
words “Manny, Moe and Jack”, are in letters so small in 
comparison with the words “The Pep Boys”, as that they 
would not be noticed by a casual observer, unless his atten¬ 
tion were called to them. 

The complaint should be dismissed with costs. 

BAILEY 

J. 
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23 I hereby certify that the annexed papers are copies 
of a request for findings of fact and conclusions of law pre¬ 
pared by the defendant, The Pure Oil Company, and de¬ 
posited January 13, 1941 with Justice Bailey without being 
filed with the clerk of the court. They are item 12 in the 
designation of the record. 

CARL T. MACK 

Attorney for The Pure Oil Company 
866 National Press Building, 
Washington, D. C. 

24 Endorsed: Filed Jun 23 1941 Charles E. Stew¬ 
art, Clerk 

Civil Action No. 74. 

In the District Court of the United States for the 
District of Columbia 

The Pep Boys—Manny, Moe & Jack, Plaintiff , 

—vs— 

Conway P. Coe, Commissioner of Patents, and The Pure 

Oil Company, Defendants. 

Request for Findings of Fact. 

1. The Pure Oil Company and its predecessors in inter¬ 
est are and have been, since 1918, the owners and users of 
the trade-mark WOCO PEP, for gasoline, and of the regis¬ 
tration #124,431 in the United States Patent Office. 

2. The Pure Oil Company and its predecessors in inter¬ 
est are and have been, since 1919, the owners and users of 
the trade-mark PEP for gasoline, and registration 
#158,595 therefor in the United States Patent Office. 

3. The gasoline sold by The Pure Oil Company and its 
predecessors in interest is and has been, since prior to 1920, 
known, called for and identified bv public under the name 

PEP. 

25 4. The Pure Oil Company and its predecessors in 
interest use and have been using the word or trade 
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name PEP in advertising: to refer to gasoline since prior to 
1924. 

5. The Pure Oil Company is and has been the owner and 
user of the trade-mark POCO-PEP (registered as #281,321 
in the United States Patent Office) since April 1929; and 
the trade-marks PUROL-PEP (registered as #2S1,300), 
and PURO-PEP (registered as #291,299) since July, 1929. 

6. The use and ownership of each of the foregoing trade¬ 
marks by defendant, The Pure Oil Company, is prior to any 
trade-mark use by plaintiff of the mark “PEP BOYS— 
MANNY, MOE & JACK” in association with three carica¬ 
tures as sought to be registered by plaintiff. 

7. The merchandise to which the trade names and trade¬ 
marks of both plaintiff and defendant have been appro¬ 
priated is of the same descriptive properties. 

8. PEP is a dominant word in the trade names and trade¬ 
marks of both plaintiff and defendant. 

9. The trade-mark sought to be registered by plaintiff so 

nearly resembles the trade names and trade-marks 
26 owned and used by defendant as to be likely to cause 
confusion and mistake in the mind of the public and 
to deceive purchasers. 

Conclusions of Law 

1. Defendant, The Pure Oil Company, would be damaged 
by the registration of plaintiff’s trade-mark. 

2. Plaintiff is not entitled to register its trade-mark. 

3. Plaintiff’s bill should be dismissed with costs taxed to 
plaintiff. 
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27 Endorsed: Filed Mar 31 1941 Charles E. Stew¬ 
art, Clerk 

Civil Action No. 74 
Pep Boys, Manny, Moe & Jack 
vs. 

Coe, Commissioner and The Pure Oil Co. 

In my former opinion filed in this case it was stated: 
“Apart from any question as to the ownership by the de¬ 
fendant (meaning The Pure Oil Co.) of the “AYoco-pep,” 
and “Pep” registrations, I agree with the view of the As¬ 
sistant Commissioner of Patents that there is likelihood of 
confusion between the plaintiff’s mark and those of the de¬ 
fendant, “Purol-Pep,” “Puro-Pep” and “Poco-Pep.” 

I think that the foregoing was clearly erroneous. It was 
established by the evidence that the plaintiff’s mark had 
priority over the marks, “Purol-Pep”, “Poco-Pep” and 
Puro-Pep”, and this fact was practically conceded by the 
defendant, Pure Oil Co. 

As to the said defendant’s mark “AVoco-Pep”, I do not 
think that even with the testimony taken at the hearing in 
addition to that offered in the Patent Office, owner- 

28 ship of that mark by this defendant was satisfactorily 
shown. 

I think also that the plaintiff’s mark taken in its entirety 
is sufficiently distinct from the various “Pep” registrations 
as not to cause confusion. 

The plaintiff is entitled to the relief sought. 

BAILEY 

J. 

29 I hereby certify that the annexed papers are copies 
of a memorandum regarding the opinion of March 

31, 1941, prepared by the defendant, The Pure Oil Com¬ 
pany, and deposited April 4, 1941 with Justice Bailey with- 
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out being filed with the clerk of the court. They are item 
14 in the designation of the record. 

CARL T. MACK 

Attorney for The Pure Oil Company 

866 National Press Building, 
Washington, D. C. 

30 Endorsed: Filed Jun 23 1941 Charles E. Stew¬ 
art, Clerk 

Civil Action No. 74 

In the District Court of the United States for the 
District of Columbia 

The Pep Boys—Manny, Moe & Jack, Plaintiff , 

—vs— 

Conway P. Coe, Commissioner of Patents, and The Pure 

Oil Company, Defendants. 

Memorandum Regarding Opinion of Mar eh 31,1941 
In the opinion referred to, the court states, among other 
things: 

“As to the said Defendant’s mark Woco Pep I do not 
think that even with the testimony taken at the hearing in 
addition to that offered in the Patent Office, ownership of 
that mark by the Defendant was satisfactorily shown.” 
The court also held that there was no likelihood of con¬ 
fusion between plaintiff’s mark and the “various 

31 Pep registrations” of defendant—presumably those 
already referred to in the opinion—Woco-Pep, Purol- 

Pep, Poco-Pep and Puro-Pep. 

It does not appear from the opinion that the court con¬ 
sidered the two marks most earnestly urged by defendant 
Pure on the trial and in its brief, namely: 

“1. Registration No. 158,595 for PEP, dating from 1919. 
“2. Public adoption and use of Trade-mark PEP for its 
gasoline, dating from prior to 1920.” 
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This Court is respectfully asked here to: 

1. Reconsider its statement that title to Woco-Pep was 
not satisfactorily established. 

2. Pass on 

(a) Pure’s title to Registration No. 158,595 for PEP, dat¬ 
ing from 1919. 

(b) Public adoption and use of PEP for its gasoline, dat¬ 
ing from prior to 1920. 

If it please this Honorable Court, the plaintiff did not 
introduce one iota of evidence contradicting the replete 
proof by defendant Pure of its title to the foregoing trade¬ 
marks. 

32 Every essential link in the history of the business 
using Woco-Pep; and the constant, wide and ever- 

expanding use of it; and the sale of millions of gallons of 
gasoline under it; was overwhelmingly proved—without 
contradiction in any detail by plaintiff. 

The statutory title to Registration No. 158,595 for Pep 
was proved by introducing authenticated instruments—in 
statutory form—covering every link in the chain of title. 
Again there was no contradiction. 

Plaintiff says that this registered mark has been printed 
only with Purol or Woco, but the Supreme Court has held 
that a trademark loses none of its force by being used in as¬ 
sociation with other words. Baglin v. Cusenier, 221 U. S. 
580, 597; Saxlehner v. Eisner, 179 U. S. 19, 32. See also 
President Suspender Co. v. MacWilliam, 233 Fed. 432. 

Almost sixty depositions were taken and received at the 
trial proving, again without contradiction, that the public 
in Alabama, Georgia and other states have for twenty 
years familiarly known and called for the gasoline of defen¬ 
dant Pure by the name PEP. Our brief (pp. 13-16) cites 
many decisions in which an equity suit, not just an opposi¬ 
tion, is maintained on such evidence. 

The only answer plaintiff has is that “Defendant did 
not explain any of these proofs to the Court.” 

33 Plaintiff must mean that we did not consume a lot 



of this Court’s time in going over and over what was 
taken on the deposition. However, the transcript shows 
that the material was clearly explained at the time of its 
introduction. 

When this defendant appeals the decision it feels that 
plaintiff should have the burden with respect to title to 
WOCO-PEP and PEP as outlined above, since the proofs 
are more than satisfactory and are without contradiction. 
Counsel for defendant Pure respectfully offers to appear 
briefly before this Court to answer any questions regarding 
the subject matter of this memorandum. 

Respectfully submitted, 

KELLY BELL 

Attorney for The Pure Oil Company, Defendant. 

• •#•#****• 

34 Findings of Fact 

i 

This cause having come on for trial upon the merits, the 
Court after due consideration, enters the following Find¬ 
ings of Fact and Conclusions of Law, in conformity with 
an opinion of the Court docketed March 31, 1941. 

1. Plaintiff’s proofs establish priority of use, of its trade 
mark here at issue, over the marks Purol-Pep 281,300, 
March 17,1931, Poco Pep 281,321, March 17,1931 and Puro- 
Pep 281,299, March 17, 1931. 

2. Ownership of the trade mark Woco Pep 124,431, Feb¬ 
ruary 11, 1919 was not satisfactorily shown by the Defen¬ 
dant, The Pure Oil Company, even with the testimony taken 
at the hearing, in addition to that offered in the Patent 
Office. 

35 Conclusions of Law 

1. Plaintiff’s mark, taken in its entirety, is sufficiently 
distinct from the various Pep registrations as not to cause 
confusion. 
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2. Plaintiff is entitled to registration of its mark here at 
issue. 

JENNINGS BAILEY 

Justice 

Form Approved 
B. F. GARVEY 
Attorney for Plaintiff 

AY. W. COCHRAN 
Attorney for Defendant 
Conway P. Coe 

CARL T. MACK 
Attorney for The Pure 
Oil Company 

36 Endorsed: Filed Apr 4 - 1941 Charles E. Stew¬ 
art, Clerk 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 74 

The Pep Boys—Manny, Moe & Jack, Plaintiff , 

vs. 

Conway P. Coe, Commissioner of Patents, and The Pure 

Oil Company, Defendants. 

Judgment 

This cause having come on for hearing in open Court on 
the Bill of Complaint filed herein by the Plaintiff, and the 
Answers filed by the Defendants, and upon consideration 
thereof, and the testimony adduced, it is, by the Court, this 
4th day of April, A. D. 1941, 

Adjudged as follows: 

That the essential allegations in the Bill of Complaint 
filed herein having been established, the Plaintiff is entitled 
to the registration of its mark here at issue, and the Defen¬ 
dant Conway P. Coe, Commissioner of Patents is author- 
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ized to issue said trade mark on the Plaintiff filing in the 
Patent Office a copy of the adjudication and otherwise com¬ 
plying with the requirements of law. 


Form Approved 
B. F. GARVEY 


JENNINGS BAILEY 

Justice 


Attorney for Plaintiff 


W. M T . COCHRAN 
Attorney for Defendant 
Conway P. Coe 

CARL T. MACK 
Attorney for The Pure 
Oil Company 

1153 Exhibit 2. 

District Court of the United States 
for the District of Columbia. 

The Pep Boys vs. Coe et al. 

Civil Action No. 74. 

Defendant’s, The Pure Oil Co. Exhibit 2. 

T. M. Opposition 19,192, The Pure Oil Company, Exhibit 
L-l. Stella S. Hechtman. 

Registered Sept. 12, 1922. T. M. 158,595. 

United States Patent Office 

American Oil Company, of Peoria, Illinois. 

Trade-Mark for Gasoline and Fuel Oil. 

Act of February 20, 1905. 

Application filed September 29, 1919. Serial No. 123,233. 
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PEP 

STATEMENT. 

To all whom if may concern: 

Be it known that American Oil Company, a company or¬ 
ganized under declaration of trust under the common law, 
an association having its principal place of business at 920 
Jefferson Bldg., Peoria, Illinois, has adopted and used the 
trade-mark shown in the accompanying drawing, for gaso¬ 
line and fuel oil for combustion motors, in Class No. 15, 
Oils and greases. 

The trade-mark has been continuously used in its business 
since September 1, 1919. 

The trade-mark is applied or affixed to the packages con¬ 
taining the goods by placing thereon a printed label on 
which the mark is shown or otherwise exhibiting the mark 
upon the packages. 

AMERICAN OIL COMPANY, 

By EDWARD A. SWANSON, 

President. 

1154 District Court of the United States 
for the District of Columbia. 

The Pep Boys vs. Coe et al. 

Civil Action #74. 

Defendant’s, The Pure Oil Co. 

Exhibit 3. 

Receiver’s Exhibit No. 2. 

Bill of Sale and Assignment of Leases. 

Know All Men by These Presents: 

That American Oil Company (organized under Declara¬ 
tion of Trust), of East Peoria, in the County of Tazewell, 
and State of Illinois, party of the first part, for and in con¬ 
sideration of the sum of One ($1.00) Dollar and other good 
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and valuable considerations to it in hand paid, receipt of 
which is hereby acknowledged by American Gas Inc., (an 
Illinois corporation), party of the second part, has granted 
bargained, sold and delivered, and by these presents docs 
assign, quit claim, grant, bargain, sell and deliver unto the 
said party of the second part, all of the following goods, 
chattels and property, to-wit: 

All buildings, appurtenances, fixtures and equipment on 
leased real estate, and located at the following places, to- 
wit : American Oil Company stations; corner of Loucks and 
Gift Avenues; corner of Ellis and Main Streets; corner of 
Adams and Elm Streets; corner of Perry and Main Streets, 
all in the City of Peoria, Illinois; at Cliillicothc, Illinois on 
H. G. Roberts’ property; at Morton, Illinois, American Oil 
Company station; also office building at No. 1000 West 
Washington Street, East Peoria, Illinois; also all equip¬ 
ment, pumps, tanks and filling stations in use in oil busi¬ 
ness at the above described locations; also all equipment, 
pumps, tanks and filling station in use in the oil busi¬ 
ness on the property owned by Caroline B. Woost, at Pekin, 
Illinois, now used as American Oil Company station; also 
all tanks and equipment now located at the plant at Xo. 1000 
West Washington Street, East Peoria, Illinois; also eight 
trucks> and seven tanks on trucks, and one Ford Coupe, 
and four Ford Roadsters, and the equipment used in con¬ 
nection with each; also all office furniture, fixtures and sup¬ 
plies now located at Xo. 1000 West Washington Street, East 
Peoria, Illinois; and all other property of every kind and 
character, including the business, good will, books of ac¬ 
count, trade marks, trade names and choses in action of 
American Oil Company with the right and authority to the 
party of the second part to sue and collect any ac- 
1154a count or choses in action, or enforce any contract of 
the American Oil Company, in its own name, and 
with full power and authority to receipt and release for any 
debt, obligation or contract now due to or held by the Amer¬ 
ican Oil Company, the party of the first part. 
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All the above described property conveyed to the party 
of the second part subject all the debts, liabilities and ob¬ 
ligations of the American Oil Company, and to all liens, 
mortgages or incumbrances thereon owed by American Oil 
Company, which arc hereby assumed by the party of the 
second part, and all of which it agrees and promises to pay 
as a part of the consideration above named; also the as¬ 
signment and transfer of the following named leases, held 
by the party of the first part to-wit: 

Lease with Chester Swords, dated August 30th, 1920, for 
the property known as No. 1126 West Washington Street, 
East Peoria, Illinois, the same subject to a sub-lease to 
Swanson Oil Corporation; also lease with Chester Swords, 
dated September 19th, 1919, for the premises described as 
the lower floor of a building located on West Washington 
Street, East Peoria, Illinois, between the Blue Goose Build¬ 
ing and the building built by J. S. Thompson for a coal 
office, the same subject to a sub-lease dated November 1st, 
1922 between the American Oil Company and the Swanson 
Oil Corporation; also lease with Gipps Brewing Company, 
dated September 17th, 1919, on the property located at the 
corner of Elm and Adams Streets, Peoria, Illinois; also 
lease with H. G. Roberts, dated March 25th, 1921, on the 
property located in Chillicothe, Illinois; also lease with 
Trustees of John C. Proctor Endowment, dated February 
1st, 1921, on property at the corner of Ellis and Main 
Streets; also lease with Caroline B. Woost, dated Septem¬ 
ber 27th, 1919, on property at Pekin, Illinois; also lease 
with Chester Swords, dated September 19th, 1919, on a tri¬ 
angular piece of land next to Swords’ coal office in East 
Peoria, Illinois; also lease dated September 7th, 1921 with 
J. Paul Schnellbacher, on the property located at the corner 
of Perry and Main Streets, Peoria, Illinois, all of which 
leases above described bear an assignment this day 
1155 executed and attached to the same. 

The above property herein described is also sub¬ 
ject to a lease to the Swanson Oil Corporation of certain 
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pumps and tanks as shown in the minutes of a meeting of 
the American Oil Company held July 24th, 1922, reference 
for description of the same is hereby made to the minutes 
of said meeting; also the right to Swanson Oil Corporation 
to continue the use of the “Pep” trade mark for a period 
of ninety (90) days. 

TO HAVE AND TO HOLD the said goods, chattels and 
property unto the said party of the second part, its heirs, 
executors, administrators and assigns, to and for its own 
proper use and behoof forever. 

And the said party of the first part does vouch itself to 
be the true and lawful owner of said goods, chattels and 
property, and have in it full power, good right and lawful 
authority to dispose of the said goods, chattels and prop¬ 
erty, in manner as aforesaid. 

And it does, for its heirs, executors and administrators, 
covenant and agree to and with the said party of the second 
part, to warrant and defend the said goods, chattels and 
property to the said party of the second part, is executors, 
administrators and assigns, against the lawful claims and 
demands of all and every person or persons whomsoever. 

This sale, transfer and assignment was heretofore au¬ 
thorized by a meeting of the share holders of the American 
Oil Company held June 20th, 1921, and by a similar meet¬ 
ing held December 15th, 1922, at the office of the company, 
and by a meeting of the Trustees of the said American Oil 
Company, held December 16th, 1922 at two o’clock P. M. 

IX WITNESS WHEREOF, the party of the first part 
has hereunto set its hand and its seal by its duly authorized 
President and Secretarv, this the 16th dav of December, 
A. D. 1922. 

AMERICAN OIL COMPANY (Seal) 
By EDWARD A. SWANSON, 

Its President. 

Attest: 

W. A. CROOKS, 

Its Secretary. 
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1156 State of Illinois, 

Tazewell Comity, ss: 

I, J. E. Millard, a Notary Public in and for said County, 
DO HEREBY CERTIFY, That Edward A. Swanson, Pres¬ 
ident, and IV. A. Crooks, Secretary of American Oil Com¬ 
pany, personally known to me to be the same persons whose 
names are subscribed to the foregoing instrument as Presi¬ 
dent and Secretary respectively, this day personally ap¬ 
peared before me in person and acknowledged that they 
signed, sealed and delivered the said instrument as the free, 
voluntary act and deed of American Oil Company, and as 
their free, voluntary act and deed as President and Secre¬ 
tary respectively thereof, and for the uses and purposes 
therein set forth. 

GIVEN under my hand and Notarial Seal, this the 16th 
day of December, A. D. 1922. 

J. E. MILLARD, 

(Notary Seal.) Notary Public. 

Endorsed: Filed June 30, 1928. S. T. Burnett, Clerk. 

*#*#*•*•## 

11S6 Exhibit 5 

B-6. Civil Action No. 74 

District Court of the United States 
for the District of Columbia 

The Pep Boys vs. Coe et al. 

Civil Action #74. 

Defendant’s, The Pure Oil Co. Exhibit 5. 

To Harry A. Frankel, Trustee in Bankruptcy of the 
American Gas, Inc., Bankrupt:— 

Please Take Notice that in accordance with the order 
confirming the sale to me of all of the property, business 
and assets of the said American Gas, Inc., which said order 
was made on the 16th day of August, 1924 and signed by 
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Carl Behrman, Referee in Bankruptcy, of the District Court 
of the United States, for the Southern District of Illinois, 
Northern Division, in which said order confirming said sale 
you were authorized, empowered and directed to execute 
and deliver to the undersigned F. J. Potter, or to any one 
whom I might nominate in writing, any and all Deeds, As¬ 
signments^ Bills of Sale, Conveyances and any and all other 
documents and instruments needed and necessary to carry 
out the terms of the said sale and the full purport and intent 
of said order: 

I Do Hereby Request and Direct as in the said order pro¬ 
vided, that you make, execute and deliver all such Deeds, 
Assignments, Bills of Sale, Conveyances and other instru¬ 
ments which may be necessary or required to transfer all of 
the business, property and assets of the said American 
Gas, Inc. Bankrupt, and of yourself as Trustee in Bank¬ 
ruptcy thereof, as referred to, described and mentioned in 
the Notice of Sale and said Order confirming same, to the 
American Oil Products Co., an Illinois corporation. 

Dated this 10th day of September, 1924. 

(Seal) FRANK J POTTER 

State of Illinois 

County of Peoria ss. 

I, Anna C. Riesz, a Notary Public in and for the said 
County in the State aforesaid, Do Hereby Certify that 
Frank J. Potter (unmarried) personally known to be the 
same person whose name is subscribed to the foregoing in¬ 
strument, appeared before me this day in person and ac¬ 
knowledged that he signed, sealed and delivered the said 
instrument as his free and voluntary act, for the uses and 
purposes therein set forth. 

Given under my hand and notarial seal this 10th day of 
September, 1924. 

ANNA C. RIESZ 
(Seal) Notary Public. 

B-7. Civil Action No. 74 
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1187 Bill of Sale by Trustee in Bankruptcy. 

Know All Men By These Presents, That the undersigned, 
Harry A. Frankel, of the City of Peoria, Illinois, the duly 
elected, qualified and acting Trustee in Bankruptcy of the 
estate of the American Gas, Inc., Bankrupt, having under 
the authority of the District Court of the United States, for 
the Southern District of Illinois, Northern Division, sold 
all of the property and assets of said Bankrupt Company, 
both real and personal, including its leasehold rights and 
interests, good will and all of its property and assets of 
every kind, nature and character, to one Frank J. Potter of 
Peoria, Illinois, and the said sale having been duly con¬ 
firmed and approved by Carl Behrman, Referee in Bank¬ 
ruptcy of said Court and of said Estate, on the 16th day of 
August, 1924, authorizing and directing the undersigned to 
execute and deliver to the said Frank J. Potter, or to any¬ 
one he may nominate, any and all Deeds, Assignments, Bills 
of Sale, Conveyances and any and all other documents and 
instruments needed and necessary to carry out the terms 
of the said sale and the full purport and intent of the Order 
confirming same; and whereas the purchase price of Forty 
Thousand Six Hundred ($40,650.00) Dollars for all of the 
property and assets of the said American Gas, Inc., Bank¬ 
rupt, has been paid in full: 

Now, Therefore, In consideration thereof and in pursu¬ 
ance of the said Order approving said sale, the under¬ 
signed as Trustee of the said Bankrupt Estate as aforesaid, 
does hereby assign, transfer and deliver unto the American 
Oil Products Co., a Corporation of Peoria, Illinois (having 
been requested so to do by said Frank J. Potter), all of the 
right, title and interest of the undersigned as such Trustee 
and of the said American Gas, Inc., Bankrupt, in and to the 
following goods, chattels and property, to-wit: 

All of the personal property of every kind, nature and 
description of the said American Gas, Inc., Bankrupt, in¬ 
cluding its trucks and motor vehicles, tanks, pumps and 
equipment; also all gasoline, oils, greases and merchandise 
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of every kind and character, also all book accounts, trade 
marks, and all other property, rights, claims and assets of 
the said bankrupt company of every kind, nature and char¬ 
acter, and wheresoever situated; intending hereby to in¬ 
clude, transfer and deliver all of the personal property, 
business and assets of the said bankrupt company and all 
of the rights, title and interest of Harry A. Frankel, as 
Trustee of said bankrupt estate in and to the same. 

Dated at Peoria, Illinois, this 12th day of September, 
1924. 


HARRY A FRANKEL 


(Seal) Trustee in Bankruptcy of 

American Gas, Inc. Bankrupt. 

State of Illinois 

County of Peoria, ss: 

I, Nathan H. Weiss, a Notary Public in and for the said 
County in the State aforesaid, Do Hereby Certify, that 
Harry A. Frankel, Trustee, in Bankruptcy of the American 
Gas, Inc. Bankrupt, personally known to me to be the same 
person whose name is subscribed to the foregoing instru¬ 
ment, appeared before me this day in person and acknowl¬ 
edged that he signed, sealed and delivered the said instru¬ 
ment as his free an voluntary act, as such Trustee, for the 
uses and purposes therein set forth. 

Given under my hand and Notarial Seal, this 12th day 
of September, 1924. 

NATHAN H. WEISS 
(Seal) Notary Public. 


m # • • • 


• • 


B-8. Civil Action No. 74 


1195 Ex. 6 

Know All Men by These Presents, That American Oil 
Products Co., an Illinois corporation, of the City of Peoria 
in the County of Peoria and State of Illinois party of the 
first part, for and in consideration of the sum of One ($1.00) 
Dollar lawful money of the United States of America, to it 
in hand paid, at or before the ensealing and delivery of 
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these Presents by Champlin Refining Company, a Maine 
Corporation with its principal office at Enid, Oklahoma, 
party of the second part, the receipt whereof is hereby ac¬ 
knowledged, has granted, bargained, sold and delivered, and 
by these Presents does grant, bargain, sell and deliver, unto 
the said party of the second part, all the following Goods, 
Chattels and Property, to-wit: All personal property, of 
every kind, nature, and character, of the American Oil Prod¬ 
ucts Co. located in the City of Peoria, Illinois, and wherever 
else it may be situated throughout the State of Illinois, ex¬ 
cepting only merchandise, and excepting also all accounts 
and notes receivable. 

To have and to hold the said goods, chattels and prop¬ 
erty unto the said party of the second part, its successors 
and assigns, to and for its own proper use and behoof for¬ 
ever. 

And the said party of the first part does vouch itself 
to be the true and lawful owner of the said goods, chattels 
and property, and have in itself full power, good right and 
lawful authority to dispose of the said goods, chattels and 
property, in manner as aforesaid. 

And it does, for its successors and assigns covenant and 
agree to and with the said party of the second part, to War¬ 
rant and Defend the said goods, chattels and property to 
the said party of the second part its successors and assigns, 
against the lawful claims and demands of all and every per¬ 
son or persons whomsoever. 

In Witness Whereof, American Oil Products Co. has 
hereunto set its hand and seal the 17th day of March A. D. 
1926. 

Sealed and Delivered in the Presence of 

AMERICAN OIL PRODUCTS CO 

(Seal) 

By ARTHUR LEHMANN 
(Seal) President. 

Attest 

CLARENCE A. ULLMAN, 

Secy 
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1196 State of Illinois, 

Peoria County, ss. 

I, Nathan H. "Weiss a Notary Public in and for said 
County, Do Hereby Certify That American Oil Products 
Co. a corporation, by Arthur Lehmann its President and 
Clarence A. Ullman, its secretary personally known to me 
to be the same persons whose names are subscribed to the 
foregoing instrument, as having executed the same, ap¬ 
peared before me this day in person, and acknowledged that 
tliev Signed, sealed and delivered the said instrument as 
their free and voluntary act, for the uses and purposes 
therein set forth. 

Gi\ J en under my hand and Notarial Seal, at Peoria, this 
17tli day of March A. D. 1926. 

NATHAN H. WEISS 
(Seal) Notary Public. 

Bill of Sale American Oil Products Co. to Champlin Re¬ 
fining Company Dated.19_ 

1197 Exhibit 7 

District Court of the United States for the District of 

Columbia 

The Pep Boys vs. Coe et al. 

Civil Action #74. 

Defendant’s, The Pure Oil Co. Exhibit 7. 

Assignment 

Whereas American Oil Company, a company organized 
unddr declaration of trust under the common law, and an 
association having its principal place of business at 920 
Jefferson Building, Peoria, Illinois, has adopted and used 
in itb business a trademark which is registered under No. 
15S,595, dated September 12,1922 in the United States Pat¬ 
ent Office, and 
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Whereas Champlin Refining Company of Enid, Okla¬ 
homa, a corporation organized under the laws of the State 
of Maine by contract of sale has acquired all the right, title 
and interest in the business and property of the American 
Oil Company, including the above identified said trademark, 
and 

Whereas, The Pure Oil Company of Chicago, Illinois is 
desirous of acquiring said mark: 

Now, Therefore, to all whom it may concern: 

Be it known that for and in consideration of the sum of 
Three Thousand ($3000.00) Dollars and other good and 
valuable consideration to it in hand paid, receipt of which 
is hereby acknowledged, the said Champlin Refining Com¬ 
pany by these presents does sell, assign and transfer unto 
the said The Pure Oil Company the entire right, title and 
interest in and to said trademark and the registration 
thereof, No. 158,595 together with the good will of the busi¬ 
ness in connection with which the said trademark is used. 

CHAMPLIN REFINING COMPANY 

By H H CHAMPLIN 
Witnesses: President 

A H HOLLAND 
Examp 

State of Oklahoma 

County of Garfield ss. 

On the 20th day of September, 1929, personally appeared 
before me the said H H Champlin, to me known to be the 
person who executed the foregoing instrument in the name 
and in behalf of Champlin Refining Company, and acknowl¬ 
edged that he executed the same as his free act and deed and 
the free act and deed of said Champlin Refining Company. 

TRAMP 

Notary Public in and for said 
County. 

My Commission expires: July 25,1933 
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1211 Exh ibit 8 

District Court of the United States for the District of 

Columbia 

i The Pep Boys vs. Coe et al. 

Civil Action #74. 

Defendant's, The Pure Oil Co. Exhibit 8. 

T. M. Opposition 19,192 
The Pure Oil Company 
Exhibit L-2 

STELLA S. HECHTMAN 
Notary Public. 

United States Patent Office. 

The G. T. Wofford Oil Co., of Birmingham, Alabama. 

Trade-Mark for Gasolene. 

124,431. Registered Feb. 11,1919. 

Application filed June S, 1918. Serial No. 111,451. 

Statement. 

To all whom it may concern: 

Be it known that The G. T. Wofford Oil Co., a corporation 
duly organized under the laws of the State of Alabama, and 
located in the city of Birmingham, county of Jefferson, in 
said State, and doing business at 9th avenue and 32nd street 
north,i in the city of Birmingham and State of Alabama, has 
adopted and used the trade-mark shown in the accompany¬ 
ing drawing, for gasolene, in Class No. 15, Oils and 
greases. 

The trade-mark has been continuously used in the busi¬ 
ness of said corporation since March 20th, 1918. 
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The trade-mark is applied or affixed to the goods, or 
to the packages containing the same, by printing the mark 
upon the receptacles containing the goods, or by placing 
on the packages or receptacles labels bearing the printed 
mark. 

THE G. T. WOFFORD OIL CO., 

By G. T. WOFFORD, 

President . 

WOCOPEP 

Declaration 

State of Alabama Jefferson county ss. 

G. T. Wofford, being duly sworn, deposes and says that 
he is the president of the corporation, the applicant named 
in the foregoing amended statement forming part of the 
application above described; that he believes the foregoing 
amended statement is true; that he believes said corpora¬ 
tion is the owner of the trade-mark sought to be regis¬ 
tered; that no other person, firm, corporation, or associa¬ 
tion, to the best of his knowledge and belief, has the right 
to use said trade-mark in the United States, either in the 
identical form or in any such near resemblance thereto as 
might be calculated to deceive; that said trade-mark is 
used by said corporation in commerce among the several 
States of the United States; that the description and draw¬ 
ing presented truly represent the trade-mark sought to be 
registered; and that the facsimiles show the trade-mark 
as actually used upon the goods. 

G. T. WOFFORD. 

Subscribed and sworn to before me, a notary public, this 
26th day of August, 1918. 

[L. S.] 


NOMIE WELSH, 

Notary Public. 
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1212 Exhibit 9 

District Court of the United States for the District 

of Columbia 

The Pep Boys vs. Coe et al. 

Civil Action #74. 

Defendant’s, The Pure Oil Co. Exhibit 9. 

T. M. Opposition 19,192 
The Pure Oil Company 
Exhibit No. 4 

Bill of Sale 

October 3,1925. 

Know All Men By These Presents: That, Wofford Bond 
and Mortgage Company, heretofore known as Wofford Oil 
Company, a Delaware corporation, for valuable considera¬ 
tion, the receipt of which is acknowledged, does hereby sell, 
assign, transfer and deliver unto Wofford Oil Company, a 
Delaware corporation incorporated and organized on Octo¬ 
ber 3,1925, all of the assets, property and business, includ¬ 
ing trade marks, trade names, rights, choses in action, con¬ 
tracts, as a going concern, of said Wofford Bond and Mort¬ 
gage Company, as of the opening of business on September 
1, 1925, all of which assets, property and business is ex¬ 
emplified on a statement dated August 31, 1925, attached 
hereto and made a part hereof; provided, however, that 
there shall be excepted from said assets, property and busi¬ 
ness the property at Camp Walton, Florida, and the Gray 
property at Huffman, Alabama, near Birmingham, the value 
of both of which shall not exceed $45,000.00; on the terms 
and conditions that Wofford Oil Company will assume, 
carry out and perform all of the terms and conditions of all 
contracts, leases and agreements now devolving upon Ven¬ 
dor herein. A copy of said statement is attached hereto 
and made a part hereof. 

Wofford Bond and Mortgage Company, as soon as pos¬ 
sible after the date hereof, will prepare and deliver proper 



deeds, conveyances and instruments of transfer of all of 
said property, and execute and deliver tlie same unto the 
Vendee. 

Witness the corporate signature of Wofford Bond and 
Mortgage Company by its duly authorized officers the day 
and year above written. 


WOFFORD BOND AND MORTGAGE COMPANY, 

By G. T. WOFFORD 

President. 


Attest: 

G. W. YOUNG 


Assistant Secretary. 


WOFFORD OIL COIPAHT OF DELAWARE 


STATEUatT 




ASS tSS 

Cash on hand and in bank 
Bills receivable - not due 
Account* raoaivabla - current 
Merchandise • Inventory 
Saleable Stock 
Treasury Stoek 

Wofford Oil Co. of Oa. Stock 
Total quick assets 


469,492.69 

39,667.67 

210,669.29 

320,723.62 

2,420.00 

69,100.00 

»0-<X»-00 

1,286,273.2! 


Real Estate 


213,644.19 

SquifBMnt 

929,167.26 


less. Depr. Reserve 

1QQ.939.QS 

228,228.26 

BuiIdinf« 

296,669.44 


lass. Depr. Reserve 

_71.316.07 

225,344.37 

Truoks and Autos 

100,486.39 


Decs. Depr. Reserve 

Total Asset* 

W-372.38 

-46.066.60 

LIAaiLT-^jtf 

Accounts payable - not due 


189.171.56 

State Tax Reserve 


-Ms 9f?,M 

Total current liabilities 


223,264.94 

Capital Stock - Class A. 

398,700.00 


Capital Stook - Class B 

400.00 


Surplus 

837,179.86 


Uhdivided Profit* 

Total Liabilities 

514.031.74 

1.750.311.62 

Analyfij of_ Undivided hr 9 fite 

January 

10,689.10 


February 

54,944.10 


Marsh 

66,406.09 


April 

62,397.10 


kay 

77,136.36 


June 

68,».»5.63 


July 

81,049.12 


August 

IL£l2aH 

814,031.74 
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BEST COPY AVAILABLE 

from the original bound volume 
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1214 Exhibit 10 

District Court of the United States for the 
District of Columbia 

The Pep Boys vs. Coe et al. 

Civil Action #74. 

Defendant’s, The Pure Oil Co. Exhibit 10. 

Bill of Sale 

State of Alabama, 

Jefferson County. 

Know All Men By These Presents: That for the consid¬ 
eration that the Wofford Oil Company, a Delaware cor¬ 
poration, the seller herein, has been dissolved and The Pure 
Oil Company, a corporation owns all of the stock of the 
Wofford Oil Company, and it is entitled to receive all of 
its assets and properties on dissolution, the undersigned 
Wofford Oil Company, a corporation, duly incorporated 
under the laws of the State of Delaware, does hereby trans¬ 
fer, assign, set over, convey and deliver to and unto The 
Pure Oil Company, a corporation, all of its real, personal 
and mixed property, franchises, rights, easements, good 
will, trade names and trade marks, leases, options, owned 
by it or in which it has an interest or to which it is entitled 
or has an equity and wherever situate. 

In Witness Whereof, the said Wofford Oil Company, a 
corporation, has caused this bill of sale to be executed by 
D. L. Gilland, its vice-president, duly authorized thereunto, 
on this the 31st day of August, 1934. 

WOFFORD OIL COMPANY, 

By D. L. GILLAND (Seal) 

Its vice-president. 
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State of Alabama, 

Jefferson County 

I, the undersigned authority in and for said county in 
said state, hereby certify that D. L. Gilland, whose name as 
vice-president of the Wofford Oil Company, a corporation, 
is signed to the foregoing conveyance, and who is known to 
me, acknowledged before me on this day that being in¬ 
formed of the contents of said conveyance, he, as such offi¬ 
cer, and with full authority, executed the same voluntarily 
for and as the act of said corporation. Given under my 
hand and seal on this the 31 day of August, 1934. 

I S. H. JACKSON, 

Notary Public. 

1219 Exhibit 12. 

Registered Mar. 17, 1931 Trade-Mark 281,299 

District Court of the United States for the District of 

Columbia. 

The Pep Boys vs. Coe et al. 

Civil Action No. 74. 

! Defendant’s, The Pure Oil Co. Exhibit 12. 

United States Patent Office 
The Pure Oil Company, of Chicago, Illinois 
i Act of February 20, 1905 

Application filed August 30, 1929. Serial No. 289,203. 

PURO-PEP 

Statement 

To the Commissioner of Patents: 

The Pure Oil Company, a corporation duly organized 
under the laws of the State of Ohio, and located at Chi¬ 
cago, Illinois, and doing business at 35 East Wacker Drive, 
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Pure Oil Building, Chicago, Illinois, has adopted and used 
the trade-mark shown in the accompanying drawing, for 
HYDROCARBON MOTOR FUELS, * LUBRICATING 
OILS, AND LUBRICATING GREASES, in Class 15, Oils 
and greases, and presents herewith five specimens showing 
the trade-mark as actually used by applicant upon the 
goods, and requests that the same be registered in the 
United States Patent Office in accordance with the act of 
February 20, 1905, as amended. The trade-mark has been 
continuously used and applied to said goods in applicant’s 
business since July 13, 1929. The trade-mark is applied 
or affixed to the goods or to the drums, boxes, or other 
receptacles containing the same by placing thereon a 
printed label on which the trade-mark is shown, by stencil, 
or by printing the same directly on the receptacle. Ap¬ 
plicant is the owner of registration No. 59,388, of January 
8, 1907; registration No. 60,667, of February 19, 1907; reg¬ 
istration No. 158,595, of September 12,1922; and by its sub¬ 
sidiary, The G. T. Wofford Oil Company, of registration 
No. 124,431, of February 11, 1919. 

The undersigned hereby appoints W. S. McDowell, whose 
postal address is 1005-6 High-Long Building, Columbus, 
Ohio, its attorney, to prosecute this application for regis¬ 
tration with full powers of substitution and revocation, 
and to make alterations and amendments therein, to re¬ 
ceive the certificate, and to transact all business in the Pat¬ 
ent Office connected therewith. 

THE PURE OIL COMPANY, 
By L. S. WESCOAT, 

Vice-President . 

T. M. Opposition 19,192 
The Pure Oil Company 
Exhibit No. L-4 

STELLA S. HECHTMAN (Seal) 

Notary Public. 
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1220 Exhibit 13 

Registered Mar. 17, 1931 Trade-Mark 281,300 

District Court of the United States for the District of 

Columbia. 

The Pep Boys vs. Coe et al. 

Civil Action #74. 

Defendant’s, The Pure Oil Co. Exhibit 13. 

United States Patent Office 
The Pure Oil Company, of Chicago, Illinois 
Act of February 20, 1905 

Application filed August 30, 1929. Serial No. 289,204. 

PUROL-PEP 

Statement 

To the Commissioner of Patents: 

The Pure Oil Company, a corporation duly organized 
under the laws of the State of Ohio, and located at Chi¬ 
cago, Illinois, and doing business at 35 East Wacker Drive, 
Pure Oil Building, Chicago, Illinois, has adopted and used 
the trade-mark shown in the accompanying drawing, for 
HYDROCARBON MOTOR FUELS, * LUBRICATING 
OILS, AND LUBRICATING GREASES, in Class 15, Oils 
and greases, and presents herewith five specimens show¬ 
ing the trade-mark as actually used by applicant upon the 
goods, and requests that the same be registered in the 
United States Patent Office in accordance with the act of 
February 20, 1905, as amended. The trade-mark has been 
continuously used and applied to said goods in applicant’s 
business since July 13, 1929. The trade-mark is applied or 
affixed to the goods or to the drums, boxes, or other recep¬ 
tacles containing the same by placing thereon a printed 
label on which the trade-mark is shown, by stencil, or by 
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printing the same directly on the receptacle. Applicant is 
the owner of registration No. 135,503, of October 12, 1920; 
registration No. 158,595, of September 12, 1922; registra¬ 
tion No. 243,822, of July 3, 1928; registration No. 253,675, 
of March 5, 1929; and by its subsidiary, The G. T. Wofford 
Oil Company, of registration No. 124,431, of February 11, 
1919. 

The undersigned hereby appoints \V. S. McDowell, whose 
postal address is 1005-6 High-Lpng Building, Columbus, 
Ohio, its attorney, to prosecute this application for regis¬ 
tration with full powers of substitution and revocation, 
and to make alterations and amendments therein, to receive 
the certificate, and to transact all business in the Patent 
Office connected therewith. 

THE PURE OIL COMPANY, 
By L. S. WESCOAT, 

Vice-Prcsident. 

T. M. Opposition 19,192 
The Pure Oil Company 
Exhibit No. L-5 

STELLA S. HECHTMAN (Seal) 

Notary Public. 
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1221 Exhibit 14 

Registered Mar. 17, 19.31 Trade-Mark 281,321 

District Court of the United States for the District of 

Columbia. 

The Pep Boys vs. Coe et al. 

Civil Action #74. 

Defendant’s, The Pure Oil Co. Exhibit 14. 

1 United States Patent Office 

The Pure Oil Company, of Chicago, Illinois 
Act of February 20, 1905 

Application filed April 30, 1929. Serial No. 2S3,298. 

POCO PEP 

Statement 

To the Commissioner of Patents: 

The Pure Oil Company, a corporation duly organized 
under the laws of the State of Ohio, and located at Chicago, 
Illinois, and doing business at 35 East Wacker Drive, 
the Pure Oil Building, Chicago, Illinois, has adopted and 
used the trade-mark shown in the accompanying drawing, 
for HYDROCARBON MOTOR FUEL OILS AND LU¬ 
BRICATING OILS AND GREASES, in Class 15, Oils and 
greases, and presents herewith five specimens showing the 
trade-mark as actually used by applicant upon the goods, 
and requests that the same be registered in the United 
States Patent Office in accordance with the act of February 
20, 1905, as amended. The trade-mark has been continu¬ 
ously used and applied to said goods in applicant’s business 
since April 17, 1929. The trade-mark is applied or affixed 
to the goods or to the drums, boxes, or other receptacles 
containing the same by placing thereon a printed label on 
which the trade-mark is shown, by stencil, or by printing 
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the same directly on the receptacle. Applicant is the owner 
of registration No. 59,005, of December 25, 1906; registra¬ 
tion No. 158,595, of September 12, 1922; registration No. 
254,907, of April 2, 1929; and by its subsidiary, The G. T. 
Wofford Oil Company, of registration No. 124,431, of Feb¬ 
ruary 11, 1919. 

The undersigned hereby appoints W. S. McDowell, whose 
postal address is 1005-6 High-Long Building, Columbus, 
Ohio, its attorney (to prosecute this application for regis¬ 
tration with full powers of substitution and revocation, 
and to make alterations and amendments therein, to receive 
the certificate, and to transact all business in the Patent 
Office connected therewith. 

THE PURE OIL COMPANY, 

By LEON S. WESCOAT, 

V ice-President. 

T. M. Opposition 19,192 
The Pure Oil Company 
Exhibit No. L-6 

STELLA S. HECHTMAN (Seal) 

Notary Public. 
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1222 Exhibit 15. 

District Court of the United States tor the District oi 

Columbia. 

Tiie Pep Boys vs. Coe et al. 

Civil Action #74. 

I Defendant’s, The Pure Oil Co. Exhibit 15. 

Statement of 

Sales WOCO PEP and Advertising Expense 


Wolford Oil Company 



Woco Pep 
Sales 

Advertising 


Gallons 

Expense 

1918 , 

1,670,552 

5,780.51 

1919 

3,774,793 

7,161.65 

1920 

5,092,884 

7,500.00 Estimate 

1921 

6,853,556 

7,671.12 

1922 

10,397,542 

25,506.70 

1923 

16,577,641 

20,512.50 

1924 

23,123,959 

41,911.97 

1925 

21,902,577 

55,656.17 

1920 


61,759.63 

1927 


69,638.08 

1928 


63,837.58 

Exhibit B-4 to testimony of D. Lindsay 

R. R. ALGEE, 

Notarv Public. 

(SeaD 




TEX PUEE OIL OCMPAlfl & MARKXTIEG SUBSIDIARIES 


FOR Ti 


liarketirur Units 


li'ZG -J5Z7- TSZB 


SALES CF W 0 C 0 

-I5SI-1532— 


Aaaricun Oil Co.,Hattiesburg, Hiss* 
hid-South Oil Co., lieaphie,Tenr. 


424,25)2 405,951 2,070,191 3.044,006 


Pur© Oil Co* of Tennessee 


Seaboard Oil Co., Jacksonville, Fla* 


462,540 4,448,049 14,612,914 17,407,671 16,030,497 


Ssanr Bros* Oil Co*, liiaini, Fla* U 

3h*rrill Oil Co*, Pensacola, Fla* f 

Wofford Oil Co., Atlanta, 3a* 6,96,006 3,660,131 11,098,261 

Central Oil Co*, Augusta, Q&* 1 

Deoatur Oil Co«, Deoatur, Ga* I 

Tinoher Traylor Co* la Grange, 5a* 1 

a ortho* at Georgia Oil Co.Slberton, Ga* | 

United Oil Co*, Valdosta, Ga* $ 

Cherokee Oil Co*, Knoxville, Tenn* | 

Wofford Oil Division, Birmingham, Ala* ** 8, 81,098 26,231,896 24,862,137 

Wooo Pep Co«,Tusoaloosa, Ala. 1 

The Purs Oil Co* Zone 560(Sal©a in Florida)_I_ 


2,444,981 3,295,386 3,311.783 4,352,004 

15,884,512 21,917,661 21,787,768 19 475,540 19,734,858 


500,000* 900,000* 1,000,000) 

65,384 173,088 138,887 105,141 

200,000* 190,000* 175,000* 

600,000* 695,000* 550,000* 

511,587 


23,435,195 27,156,291 26,105,174 22,788,057 18,443,033 


TOTAL 


I5,4ff,106 29,892,027 35,950,398 39,732,047 67,266,648 67,466,320 67,817,129 63,321,126 


* Sales of these subsidiaries of Wofford Oil Co*, Atlanta, Ga* are included in our records in Wofford Oil Co’s* sales* 
These figures represent estimated sales of the subsidiary companies and Wofford’s sales were reduced by the same 
quantity* Total sales for Wofford Oil Company and its subsidiaries, as well as grand total sales, aro therefore actual* 

* Beginning September 1, 1925* 
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1954 

1936 

1936 

1957 

1956 


Total 

5,452,740 

6,996,582 

9,271,165 

10,(78,496 

12,014,182 

11,442,006 

12,544,986 

75,244,633 

1,224,562 

3,616,935 

4,164,40$ 

6,078,763 

6,267,986 

6,777,293 

7,940,010 

35,489,786 

10,484,713 

14,273,166 

15,671,634 

16,136,628 

15,874,318 

15,311,937 

15,230,828 

102,682,223 

15,443,844 

18,262,630 

17,391,706 

17,242,540 

17,342,043 

17,690,901 

17,113,193 

173,438,628 



3,681,191 

6,862,382 

7,863,438 

6,429,102 

8,536,354 

36,361,487 

7,878,862 

9,977,665 

11,217,383 

11,720,561 

12,090,024 

11,955,151 

12,138,619 

90,382,408 

26,376.648 

34,548,175 

39,552,633 

42,953,856 

44,466,006 

43,137,444 

43,736,988 

394,855,461 


372,426 

1,030,171 

1,066,142 

977,219 

846,395 

884,910 

5,176,265 

1,166,454 

1,262,040 






4,628,494 

231,022 

363,202 






1,076,731 








565,000 








1,745,000 








611,587 

17,530,907 

19,224,674 

21,114,851 

18,613,347 

19,600,545 

22,657,522 

22,370,773 

519,413,500 

742,843 

1,206,759 

1,278,624 

1,219,161 

1,364,291 

1,462,518 

1,486,953 

8,761,149 


17,289 

750,826 

1,587,689 

1,093,022 

906,415 

724,846 

4,880,066 

S7,032,432 

110,411,844 

125,054,692 

132,857,552 

138,933,075 

140,616,684 

142,707,458 

1,254,512,438 
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THE PURE O IL OOMJ«I AND HAWKING SUBSIDIARIES 

saIes of rOIojl P® l!s& WR?!® 'iiAftftrfNfl 

YfSk at JUM 15» '?6 13S& SitiGgW' 


Markatlng Unit 

Metropolitan lew York Zone 601 

Peoenlo Oil Corporation, Rirerhead, L.I., N.Y. 
Yonkars, New York Zone 602 
Newark, New Jersey Zone 603 

Allan Petroleum Corp., Seaford, Delaware 
Bertron Fetrolo* Corp,, Tennant, N. J. 
Purooo, Ino., Uorrirtown, N. J. 

Parol, Ino#, Trenton, N. J. 

Reading, New Jersey Zone 606 
Keystone Oil Corp., Camp Hill. Pa. 

Puritan Petroleua Corp., 8henandoah, Pa. 
Albany, New York Zone 606 

Mills Petroleua Corp., Syraouse, N. Y. 
iSarcue Hook, Pennsylvania Zone 607 
Parkersburg, West Virginia Zone 520 
Boll Oil Produots Co., Beoklsy. W. Va. 

'fest Eardsn Oil Co., Covington, Va, 

Columbus, Ohio Zone 621 
Cincinnati, Ohio Zone 622 
Indianapolis, Indiana Zone 623 
Licking (Newark, Ohio) Zone 629 
M^rfolk, Virginia Zone 680 
Alleghany Gas A Oil Co., Roanoke, Va. 

Colonial Oil Co., Norfolk, 7a. 

Piedmont Gas A Oil Co., Charlctteville, Va. 
Waynesboro Gas A Oil Co., Waynesboro, Va. 
Minneapolis, Minnesota Zone 640 

Carver County Oil Co., Waocnia, Minn. 

Scott County Oil Co., Jordan, Mixm. 

Duluth, Minnesota Zone 641 
Aitbaa Cil Co., Aitken, Linn. 

Fergus Oil Co., Fergus Falls, Minn. 

Sang# Oil Products Co., Hibbing, Minn. 

Des Moines, Iowa Zone 642 
Dutch Mill Oil Co., Knoxville, la. 

Faribault Oil Co., Faribault, 

.Icrae Oil Co., Rochester, Minn. 

Horthfleld Oil Co., Northfield, Him. 

Pine Island oil Co., Pin# Island, Him. 

8 t#e!e County Oil Co., Owatonna, Min . 

Maoism, Wisocmaia Zone 648 
Capitol Oil Corp., Madison, Wise, 
kiewest (Chioago Area) Zone 660 

Eclipse Oil Co., Michigan City, lad. 

Valley Oil Co., Geneva, Ill. 

■HSMnerschaidt Oil Co., Lombard, m. 

Howes Cil Co., Dowagiac, Mich. 

Johnson Oil Co., 3a.y City, ja.ch. 

Main Oil Co., Holland, Mich, 

Pontiac Oil A Gas Co., Pontiac, Mioh. 

Popp Oil Co«, Saginaw, Mioh. 

Pure Oil Products Co., Chicago, 111, 

Swwerfield Oil Co., Flint, Mich. 
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SALES 

OF PUROL PEP i 

GASOLINE 

I S 


1?3V 

Ml T5ss “■ 

1934 


i 

i 


17,183,682 

17,812,736 

17,3 

i 


1,212,228 

1,249,539 

3,2 

i 


12,421,815 

11,959.686 

15,4i 



6,337,808 

7,540,079 

7,*9 



2,617,785 

2,900,018 

3,6 

i 


915,333 

856,592 

1,01 

i 


1,104,311 

1,331,342 

1,71 



2,606,867 

2,266,667 

2,e; 

i 


16,877,183 

16,364,733 

28,4^ 

l 


1,923,191 

1,695,877 

1, 9< 

i 


1,364,971 

1,181,913 

1,61 

i 


7,684,037 

8,294,065 

10,4; 

j 


3,141,334 

8,062,423 

2,9! 

i 


5,906,318 

9,492,176 

14,6] 

i 


2,607.470 

1,561,511 


i 


642,179 

906,399 

2,42 

i 


13,970,640 

14,907,296 

16,11 

| 


12,370,064 

14,806,919 

17. ££ 

i 


7,466,336 

S,693,130 

11,6! 




767,760 

3,01 

; 


£11,666 

687,404 

5,12 



1,296,189 

1,655,861 


i 


10,342,960 

10,453,405 

11.15 



282,301 

426,232 




1,126,291 

1,006,169 




21,679,947Est. 18,475,840 

21,02 



116,639 





234,699 

221,489 

20 

1 


5,944,812 

7,441,043 

8.56 

i 


189,431 

260,498 


i 


255,359 

266.327 

35 

i 


959,946 

1,476,660 

1,52 

! 


4,362,702 

6,890,954 

6,53 


• 

570,021 

664,911 

IKE 

! 


216,301 

345,178 

81 

| 


386,036 

357,835 

52 

1 


151,440 

177,336 


1 


131,900 

128,610 




305,746 

309,417 

401 


2,476,684 

2.201,904 

6 , 4 * 2,456 

380,044 

463,520 

950,777 

607,993 

402,384 

1,301.699 

1,480,420 

1,497,240 

7,215,526 

1,537,851 


4,842,120 

2.764.502 
4 , 222,568 

672,619 

701,473 

717,795 

652,985 

484,913 

1.202.502 
1,400,478 
1,936,512 
7,762.149 
1.467,603 


BEST COPY AVAILABLE] 


from the original bound volume 








*** 

f 0r tb» District of Colombia. 

Tho Fop B«7* y*. Coo 
CiYll 

Dofondont'o # Tbo F«ro Oil <*• 

IXHIBIT 1*. .. 


UROL PIP QilOLIHl 
555 1933 1934 ' 


I 1 0 1 


• I* 


“Tssr 


6 Kastha To. 
6-3O-30 


Total 


,/U^ 

iM£y 

Yasol Pap talao 
BalltM f * h « 
To 19-81-30 


17,183,662 

17,812,736 

17,540,219 

15,758,686 

13,199,352 

23,432,464 

10,280,726 

f*iL 

80 


1,212,228 

1,249,539 

3,213,386 

1,211,163 

1,184,766 

1,277,788 

405,993 


12.421,815 

11,959,886 

15,400,666 

18,290,913 



JUN 4 



6,337,808 

7,340,079 

7 ,'928,213 

14,113,050 

15,806,376 

14,220,072 

4,736,674 

mr 


2,617,789 

2,909,018 

3,663,174 

4,674,001 

5,308,863 

5,960,617 

2,923,176 


3,680.8U 

915,333 

836,592 

1,060,179 

1,246.111 

1.389,664 

1,380,477 

596,232 


1,104,311 

1,331,342 

1,756,812 






2,606,867 

2,266,667 

2,838,785 








15,877,183 

16,364,733 

18,447,939 

20,812,120 

21.739,281 

17,354,236 

962,367 




1,923,191 

1,595,877 

1,901,300 








1,364,971 

1,181,913 

1,662,585 

2,496,781 

2,596,1X6 

2,059,426 

1,118,241 



1,430.171 

7,684,037 

8,294,065 

10,437,386 

16,942,202 

26,052,778 

23,680,938 

6,359,961 



3,141,334 

5,062,425 

2,929,640 




4,960,810 



6.489, &6 

5,906,313 

9,492,176 

14,619,026 

17,906,616 

17,685,186 

16,871,818 

7,698,780 



9,090,479 

2,507.470 

1,561,311 








542,179 

908,395 

2,431,076 

2,626,277 

2,359,168 

2,591,372 

1,254,609 



1,978,290 

13,970,640 

14,907,285 

16,171,245 

19,942,272 

35,138,460 

32,679,617 

16,806,681 



18,60,694 

12,870,064 

14,806,919 

17,597,326 

19,609,387 







7,465,336 

9,593,130 

11,638,035 

14,363,773 

28,633,186 

26,304.178 

12,777,066 



14,402,779 


767,760 

3,016,792 

3,726,975 







£11,666 

587,404 

3,123,356 

3,492,032 

1,215,167 

1,402,433 

747,176 



1,084*537 

1,296,169 

1,656,861 








10,342,960 

10,453,405 

11,164,475 

10,810,385 

10,140,171 

8,698,717 

4,238,905 



4,665,905 

282,301 

426,232 








1,126,291 

1,006,169 









21,579,947Bet.18,475,840 

21.026,262 

22,858,445 

26.544,532 

37.117,382 

16,714,525 



20,855,009 

116,639 

234,599 

221,489 

203,366 

32,813 







6,944,812 

7,441,043 

8.560,567 

10,761,540 

11,206,666 






189,431 

250,498 









255,559 

266,327 

350,640 

470,262 

61,881 






959,946 

1,476,660 

1,522,879 








4,362,702 

5,890,954 

6,533,844 

7,692,828 







570,021 

564,911 

738,346 

1,304,083 







216,301 

345,178 

811,883 








386,036 

367,835 

525,277 

630,569 

612,997 






151,440 

177,336 









131,900 

128,610 









305,746 

309,417 

408,367 








2,476,684 

4,842,120 

6,158,923 

13,828,495 

20,173,187 

20,108,676 

8,306,770 



10,155,200 

2,201,904 

2,764,502 

3,572,103 








6,442,455 

4,222,388 

3,982,754 

7,626,164 

9,881,146 

9,810,438 

5.271,772 



5,822,480 

380,044 

672,619 

699,197 








463,520 

701,473 

968,552 

1,F76,562 







950,777 

717,795 

998,077 

489,976 







607,993 

652,985 

813,412 

924,167 

952,546 






402,364 

484,913 

345,343 

624,056 

679,138 

683,751 

246,526 



806.038 

1,301.599 

1,202,502 

1-460,986 

1,465.232 

1,468,538 

1,129,977 





1,480,420 

1,400,478 

1.649.002 

1,662,766 

1,496,763 

1,217,361 

452,168 



601,0«5 

1,497,240 

1,936,512 

2,230.008 







7,215,626 

7,762.149 

9,269,616 

8,602,781 

7,880,993 

7,500,671 

3,463,356 



3,874,910 

1,537,851 

1,467,605 

1,906,666 

2,349,634 

2.488.71» 

1,816,665 

663,634 



663.193 
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Page 2 


Unit I$29 

i^nrs Gil 3r% of the Carolines* Charlotte* V* Car* 

Ja&acoo 0&1 Oo., Bisooe* H* C* 

S&TC' Ponr Oil Co** Wilmington, 5* C* 

Ccaictcere Oil Oo** Asheville, R* C. 

Oil Co** Clayton* U. C* 

T^csccst, iJcaao (one STO 

Znslsiaaa Puro Distributing Co** Abbeville* La* 

Psace Oleander Oil Co** Beaumont, Tea# 

7^79 Distributing Co** Corpus Christ!* Terns 
<J* Co Kelly* Zno** XeAerlwnd* Texas 
T-nrcl Potroleuo Corp«* San Antonin* Texas 

Pure OLx Distributing Co** Beauaost, Texas _ 

5Jta Sslee Gallons* *6,000*000 


I 

SALES 0? PUROL PEP 0 

▲ SOLI'S! 

I N 


1951 T$5g 1955 


1 

i 

26,393,529 

50*160*095 

56*14 

i 

785,883 

1*140,159 

95 



351,888 

1*55 



97*056 

429,789 

1,22 

i 

7,292*516 

780,586 

35 

i 

2.127,651 

2,366,163 

1*992*122 

1,665,067 

2 , 6 s; 



588*092 

1,050.592 

6,78( 

•55,000,000 

•220,000*000 225,000.000 #228,578*136 

247*626,156 

290,61! 


- A 

l 


•* 

i 

r 

i * i 

i, 


r 

¥ 


» 


► 




r * 


® Pcrol Pep introduced late In 1929* Complete sales data not 
available for years 1929 to 1952* therefore estimated 
sales are shown in total only* 

# Cn four marketing units sales information for 1935 is 
available only for total of all grades of gasoline 
oaabined* On this saill percentage of the total volume 
we have estimated the Purol Pep sales based on the 


► 


percentage of Purol Pep to total gasoline sales in the 
following year* 







PCROL PEP GASOLXNS 

T935 19^5 I53J 


26.393,529 

786,883 


7,296,316 

2.127,651 


50,160,065 

1,140,139 

331,888 

97,036 

429,789 

780,586 

2,366,163 

1,992,122 

1,665,087 

568,092 

1,050,392 


I N G A L L 0 2 8 
TSS? H 


36,147,683 

953,241 

1,332,231 

1,221,646 

355,863 

2,631,960 


44,044,584 

1,086.497 


369,466 

2,512,464 


42,353,763 

465,283 


6 Months To 
I55T 6-30-39 


37,762,467 18,433,266 


6,786,393 8,126,400 11,080,935 10,623.815 3,256,473 


Total 
Purol P 


000 ,000 #228.578,135 247,626,156 290,619,771 324.356,186 329,764,618 304,472,276 132,233.542 2,343,660,684 


Purol Pep SalM 
Gallons 6 Month* 
To 12-31-39 


20,882,939 
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II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY THE APPELLANT. 

43 Harry A. Frankel called as a witness on behalf of 
The Pure Oil Company, having been first duly sworn 

to testify to the truth, the whole truth and nothing but the 
truth, deposes and says as follows: 

Direct examination 
By Mr. Bell: 

Mr. Bell: Q. 1. What is your name? A. Harry A. Fran¬ 
kel. 

Q. 2. What is your home residence ? A. 322 Moss Avenue, 
Peoria, Illinois. 

Q. 3. What is your occupation? A. Secretary of the 
Arrow Distillers, Inc. 

Q. 4. How long have you been associated with Arrow Dis¬ 
tillers, Inc. ? A. Six years and a little over. 

Q. 5. Have you ever had any connection with the gasoline 
business? A. Yes. 

Q. 6. Would you state briefly for the record what your 
first association in the sale of gasoline and the historv of 
your gasoline business? A. For the American Gas, Inc., I 
was made Receiver by the United States Court and oper¬ 
ated that business from the time I was appointed until it 
was sold. 

Q. 7. Do you remember about what date that was Mr. 
Frankel? A. I can’t remember the exact date, the date is 
in the Court, I mean the appointment cf Receiver is in the 
Court and if I could see that I could tell you the date. 

44 Q. 8. Mr. Frankel, I now hand you a paper contain¬ 
ing the certificate of S. T. Burnett, Clerk of the 

United States District Court in and for the Southern Dis¬ 
trict of Illinois, purporting to contain certain papers in the 
matter of the AMERICAN GAS, INC. in bankruptcy No. 
1442 and I am turning to the next to last sheet of the papers 
to which said Certificate is attached and ask you to read 



5S 


the first two lines of that paper? A. “This matter coming 
on this day to be heard upon the duly verified petition 
and report of sale of Harry Frankel, Trustee in bankruptcy 
herein. 

Q. 9. Were you the Harry Frankel referred to in that 
paper ? A. Yes. 

Q. 10. You acted as Trustee during the bankruptcy pro¬ 
ceedings referred to therein? A. I did. 

Q. 11. As such Trustee, Mr. Frankel, what were your 
duties? A. The regular duties of a Trustee in bankruptcy 
with an order to conserve, operate and sell the business and 
assets of the American Gas, Inc. 

Q. 12. Were you the general manager of the Company 
in bankruptcy at that time? A. Yes sir, I was the Trus¬ 
tee and that carries with it the work of a general manager 
in an operating company. 

Q. 13. After referring to that and you were directed to 
conserve the assets until a sale, will vou tell us from vour 
recollections if a sale was made of the American Gas, Inc. 
bankrupt? A. Yes sir. 

45 Q. 14. Do you know to whom the assets of the 
American Gas, Inc. were sold? A. To a man by the 
name of Potter. 

Q. 15. Mr. Frankel, after the sale of the assets of the 
American Gas, Inc. were you ever connected with the gaso¬ 
line business? A. Yes. 

Q. 16. In what respect ? A. I was appointed Receiver 
and Trustee for the Swanson Oil Company. 

Q. 17. Were you ever connected with a company known 
as the American Oil Products Company? A. That was 
later, yes sir. 

Q. 18. What was your connection with the American Oil 
Products Company? A. I was a member of that company, 
American Oil Products Company. 

Q. 19. Do you know whether the American Oil Products 
Company ever succeeded to the assets of the American Gas, 
Inc.? A. Yes sir. 



Q. 20. Mr. Frankel, can you tell us from whom the Amer¬ 
ican Oil Products Company received its operating business, 
from whom it purchased its operating business? A. From 
the American Gas, Inc. 

Q. 21. You mentioned, Mr. Frankel, a man by the name of 
Potter a minute ago, can you tell us what his connection 
was? A. He was an agent for the newly organized com¬ 
pany to be called the American Oil Products Company. 

Q. 22. As General Manager of the business of the 

46 American Gas, Inc. you had the supervision of its 
operations and activities? A. I did. 

Q. 23. Mr. Frankel, are you able to tell us what trade 
mark or trade marks, if any, were ever used by the Ameri¬ 
can Gas, Inc.? A. We had the trade mark called “Pep”. 

Q. 24. Are you able to tell us what trade mark or trade 
marks were used by the American Oil Products Company 
in the sale of gasoline? A. In the transfer of the assets 
to the American Oil Products Company, the good will and 
trade mark was transferred to the company known as the 
American Oil Products Company. 

Q. 25. Can you tell us if the trade name “Pep” was dis¬ 
played in any of the properties of the American Gas, Inc.? 
A. Yes sir, I can. 

Q. 26. Can you tell us in what manner the name “Pep” 
was displayed? A. We had large globes that were on the 
pumps at every one of the stations of the American Oil 
Products Company and also the predecessor companies and 
we had signs with the trade mark “Pep” on large boards, 
it was sort of a composition affair that advertisel the gas 
at the various stations. 

Q. 27. Had you ever become familiar with the trade mark 
“Pep” as so used before becoming Receiver of the Ameri¬ 
can Gas, Inc.? A. I had seen it around the stations. 

Q. 28. How long before you became Receiver of the Amer¬ 
ican Gas, Inc. had you seen it around the stations ? A. Two 
or three years before. 

47 Q. 29. Can you tell us what happened to the assets 
of the American Oil Products Company? A. The 


American Oil Products Company was sold to a firm in Enid, 
Oklahoma, I just can’t recall their name right now. 

Q. 30. Mr. Frankel, can you tell us how long the trade 
name “Pep” was used during the existance of the bank¬ 
ruptcy? A. All of the time I had anything to do with the 
Company, either as manager or Trustee. 

Q. 31. Were you associated with the Company up until 
the time its assets were sold? A. Yes. 

Q. 32. That is the American Oil Products Company? A. 
Yes. 

Q. 33. Can you say whether the trade name was used by 
the Company up until the time the assets were sold to the 
firm in Enid, Oklahoma? A. Yes. 

Q. 34. In the manner in which you have stated here, 
through service stations? A. Yes. 

Q. 35. Mr. Frankel, are you able to recall roughly the geo¬ 
graphical areas in which the service stations of the Ameri¬ 
can Oil Products Company were located? A. The Ameri¬ 
can Oil Products Company had stations that gave pretty 
good coverage over Central Illinois. 

Q. 36. Do you recall whether your company, either the 
American Gas, Inc. for which you were Receiver and sub¬ 
sequently Trustee or the American Oil Products Company 
which you were a member, had any operations out- 
48 side the State of Illinois? A. I cannot recall that. 

Q. 37. You don’t recall whether they had any op- 
eratibns outside of the State? A. Not at this time, I could 
look up the records and refresh my memory. 

Q. 38. You have told us that the assets and business of 
the American Gas, Inc. which you were Trustee were trans¬ 
ferred to the American Oil Products Company, are you 
able to state just what assets were transferred? A. Yes, 
all of the real estate, merchandise on hand, the personal 
property and the good will. 

Q. 39. Mr. Frankel, was there any cessation in the opera¬ 
tion of the business of selling gasoline either before the 
sale, or during the sale, or after the sale? A. No sir, no 
cessation whatsoever. 
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Q. 40. Can you tell us whether there was an cessation of 
the trade mark “Pep” during that time? A. Xo sir, there 
was not. 

Q. 41. Either before or during or after the transfer of 
the business ? A. Xo sir. 

(Direct Examination Ended) 

Cross-examination 

Bv Mr. Garvev: 

* * 

XQ. 42. Did 1 understand you Mr. Frankel to testify that 
you were appointed Receiver for the American Oil Prod¬ 
ucts Company? A. Xo, for the American Gas, Inc. 

XQ. 43. The American Gas, Inc., sold their assets 
49 to the American Oil Products Company, is that right ? 

A. Through a man by the name of Frank Potter, who 
was agent, or acting for a newly organized company that 
was known as the American Oil Products Company. 

XQ. 44. You as receiver sold to whom, to Potter ? A. The 
record will show how that was transferred. 

XQ. 45. You don’t recall whether it was sold to Potter 
direct or to the American Oil Products Company? A. I re¬ 
call it was sold to Potter as agent for the American Oil 
Products Company. 

XQ. 46. In your legal capacity you didn’t sell the assets 
of the American Gas, Inc. to the American Oil Products 
Company? A. I can't tell at this time how the transfer was 
made, but I remember talking over with men interested 
in the corporation known as the American Oil Products 
Company, that they were buying it and Frank Potter was 
making the bid. 

XQ. 47. That was just hearsay? A. Xo that was talking 
with the principals. 

X-Q. 48. You made reference to the fact that these assets 
were transferred to Potter, did that include the good will 
of the business? A. Yes. 

XQ. 49. Was there an instrument in writing showing the 
transfer of these assets, including the good will of the 
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business? A. I think there was, I can’t say for sure, the 
record will show that. 

XQ. 50. Your testimony which you have given here is 
solely from memory? A. Yes. 

50 XQ. 51. You also spoke of “Pep” Gasoline having 
been sold in Central Illinois, that was only in Central 

Illinois, to the best of your recollection at the present time? 
A. Yes. 

XQ. 52. Is “Pep” gasoline to your knowledge being sold 
at the present time? A. I don’t know, I haven’t seen it. 

XQ. 53. 'When to the best of your personal knowledge was 
“Pep” gasoline last sold? A. I can’t say when I had last 
seen it. 

XQ. 54. Can you estimate the time? A. Xo, I can’t. 

XQ. 55. Would it be for several years? A. I just can’t 
set a time for it, it might be on sale now and I don’t know, 
I have not paid any attention to the business for several 
years. 

XQ. 56.1 am only asking for your personal estimate as to 
the time? A. I don’t know. 

XQ. 57. You haven’t seen it recently? A. Well, I have 
not bought any. 

X-Q. 58. Did you ever hear of WOCO “Pep” gasoline? 
A. Xo sir. 

XQ. 59. Did you ever hear of PUROL “Pep” gasoline? 
A. Xo sir. 

XQ. 60. Have you ever heard of PUROPEP gasoline ? A. 
Xo, sir, I never have. 

XQ. 61. You spoke of a Swanson Oil Company, is that in 
existence at the present time? A. Xo. 

51 XQ. 62. Did you know Mr. Swanson? A. Yes. 
XQ. 63. Is he living at the present time, do you 

know? A. I don’t know that. 

Redirect examination 
By Mr. Bell: 

RDQ. 63. Do you have any idea what happened to the 
Swanson Oil Company? A. It was liquidated. 



RDQ. 64. Do you know yhat happened to the assets from 
liquidation? A. I think it was sold at auction and was pur¬ 
chased by the same people that purchased the American 
Gas, Inc. 

That will be all. 

(Examination ended) 

Nathan H. Weiss called as a witness on behalf of the Pure 
Oil Company, having been first duly sworn to testify to the 
truth, the whole truth and nothing but the truth, deposes 
and says, as follows: 

Direct examination 
By Mr. Bell: 

Q. 1. What is your name? A. Nathan II. Weiss. 

Q. 2. What is your home address ? A. 200 North Maple¬ 
wood, Peoria. 

Q. 3. What is your occupation? A. Practicing attorney 
at law. 

Q. 4. How long have you been practicing law? A. Up¬ 
wards of twenty five years. 

Q. 5. Have you ever had any contact with an organization 
known as the American Gas, Inc.? A. I did. 

52 Q. 6. Would you tell us briefly what your connec¬ 
tion was with that organization? A. In the bank¬ 
ruptcy proceedings I acted with counsel in Chicago as at¬ 
torney for the Receiver and Trustee and being in Peoria I 
handled practically all the matters connected with those 
proceedings, the Receivership and Trusteeship. 

Q. 7. The American Gas, Inc. went into bankruptcy I take 
it? A. Yes. 

Q. 8. Are you able to tell us who was the Receiver and 
Trustee? A. Mr. Harry A. Frankel of this City. 

Q. 9. Mr. Weiss, have you ever had any connection with a 
company known as The American Oil Products Company? 
A. I did and after they were organized and following the 
bankruptcy proceedings, I acted as attorney for the corpor¬ 
ation. 
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Q. 10. You stated after they were organized, can you tell 
us what connection there was between the American Gas, 
Inc. and The American Oil Products Company? A. The en¬ 
tire assets of the bankrupt concern were sold and while the 
American Oil Products Company was being organized as a 
new corporation, the purchaser, the nominal purchaser was 
one Frank J. Potter, but he was to my knowledge acting 
for the parties or those who did organize The American Oil 
Products Company. 1 might add to my former answer, 
subsequently, Mr. Frank J. Potter in turn assigned all of 
the assets which he had purchased to the new corporation 
then the American Oil Products Company. 

53 Q. 11. Mr. Weiss, I hand you now two photostatic 
papers marked B6 and B7 in Civil Action No. 74 in 
the United States District Court in the case herein and ask 
you ii‘ you can identify each of these two documents? A. I 
have looked at both and I can identify them both, I am ac¬ 
quainted with the signature of Frank J. Potter and one 
Anna 1 C. Pies, who is a Notary Public in the office of Joseph 
Weil and I was associated in that office for a number of 
years and know both Mr. Potter, as well as Anna Pies, the 
Notary Public. In referring to B7, I have been in touch 
with Mr. Frankel for a number of years in and outside of 
the Receiver and Trusteeship and know that to be his signa¬ 
ture and I signed as Notary Public and that is my signature 
as Notary. 

Mr. Bell: I now offer in evidence the papers just identi¬ 
fied by Mr. Weiss and marked P>6 and B7 and I also offer 
in evidence at this time Exhibit B5 for identification in the 
proceedings herein. 

Mr. Garvey: The authenticity of these instruments is ad¬ 
mitted by the plaintiff herein, but the plaintiff objects to 
the introduction of all three of these exhibits on the ground 
that they are incompetent and inadmissible. 

Mr. Bell: It is understood, Mr. Garvey, that your stipu¬ 
lation as to the authenticity just set forth includes the au¬ 
thenticity set forth in Exhibit B5 and labeled Receivers 




65 


Exhibit 3, which is a bill of sale and assignment of lease 
from The American Oil Products Company to the Ameri¬ 
can (las, Inc., executed by Edward A. Swanson, President 
and Attested by \Y. A. Crooks, Secretary, signature 

54 of which these two officials are acknowledged by J. 
E. Millard, Notary Public, whose certificate is at¬ 
tached to said bill of sale and assignment. 

Mr. Garvey: It does, contingent upon examination of 
the originals of these instruments to me and I understand 
that is to be done in the Federal Court todav. 

Mr. Bell: I understand your stipulation in instruments 
set forth in B5 mav be used in the same force and effect 
as the original? 

Mr. Garvey: Yes, subject to the objection and stipulation 
made and entered into respectively with regard to Exhibits 
B5, B6 and B7. 

Mr. Bells: Mr. Weiss, have you ever been familiar with a 
trade mark for gasoline known as “Pep”? A. I have. 

Q. 13. Would you tell us briefly for the record what your 
familiarity with that trade mark has been? A. Before I 
acted as attorney as explained, I was familiar locally and 
surrounding territory with the fact that the American Gas, 
Inc. advertised its gasoline or at least some of its gasoline 
under the trade name “Pep” and there were as I recall, 
there were signs on the globes that were attached to the 
gasoline pumps, not only here, but in various places where 
they have sold their products and did business and then, 
of course, subsequently as attorney for the Receiver and 
Trustee, I am familiar with the fact that trade name was 
continued in use and operation, the bankrupt concern was 
operated and the Receivership about one and one half years 
and Trusteeship combine and then its assets were 

55 sold and I recall distinctly that as part of the assets 
the trade name “Pep” was an item and it was trans¬ 
ferred with the other assets of the bankrupt concern, first 
to Mr. Potter and through him to the American Oil Prod¬ 
ucts Company. 
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Q. 14. Where you familiar with the name as the attorney 
for the American Oil Products Company, after the pur¬ 
chase of The American Gas, Inc. assets? A. I was, the new 
corporation continued to use the acquired trade mark 
through the American Oil Products Company and I have 
actual knowledge it was used and continued until that cor¬ 
poration sold out all of its property and assets to the 
Champlin Oil Company of Enid, Oklahoma, and I per¬ 
sonally took part in that transaction and made one trip to 
Enid in connection with the matter. 

Mr. Bell: I hereby offer in evidence a photostatic paper 
consisting of two sheets marked for identification as Ex¬ 
hibit B8, in the present action, being a bill of sale dated, 
March 17th, 1926. 

Mr. Garvey: Subject to the same stipulations as was 
made to Exhibits B5, B6 and B7. It is understood that 
all photostatic copies of instruments introduced into the 
records by both parties hereto may be used with the same 
force and effect as the originals. 

Mr. Bell: I hereby offer in evidence a photostatic instru¬ 
ment marked for identification as B9 in Civil Action No. 74. 

Mr. Garvey: I object to the introduction of this Exhibit 
on the grounds that it is incompetent and inadmissible, 
however, I stipulate that the photostatic copies may 
56 be used with the same force and effect as the original 
and there is no objection to the authenticity of this 
Exhibit. 

Q. 15. Mr. Weiss, I now hand you Exhibits B8 and B8 
and ask if you can tell generally what these instruments 
represent? A. B8 is a bill of sale by The American Oil 
Products Company signed by its President and attested by 
its Secretary, of all personal property of any nature of 
The American Oil Products Company made to the Champ¬ 
lin Refining Company, main corporation with its principal 
offices at Enid, Oklahoma. 

Q. 16. You referred a moment ago in your testimony, 
about a bill of sale for property, can you tell us if those are 
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the instruments that were drawn up in connection with that 
sale? A. These are at least a part of them, I recognize the 
bill of sale which was made general in its terms and I know 
the acknowledgment of the Company and officials, was 
taken bv invself as the Notary Public. B9 is the lease and 
sale contract which was made prior, of course, to the bill 
of sale. B8 which was subsequently executed to The Amer¬ 
ican Oil Products Company, the lease and sale agreement 
to the Champlin Refining Company of Enid, Oklahoma. I 
might say I am the Nathan H. Weiss who with a number of 
others guaranteed the fulfillment of the agreement on the 
part of The American Oil Products Company. 

I believe that will be all, Mr. Weiss. 

57 Cross-Examination 
By Mr. Garvey: 

XQ. 17. Mr. Weiss will you take Exhibits B6, B7 and B8 
and B9 and tell me whether or not you drafted those instru¬ 
ments ? A. B6 and B7 and also B8 were drafted by myself, 
as to B.9 the first outline of that agreement lease and sale 
contract was started as I recall, by attorneys for the Champ¬ 
lin Refining Company, but w T e went over the matter in de¬ 
tail and changed it many times and as it finally appeared 
it is the work of the attorneys on both sides. 

XQ. 18. You were one of the attorneys that assisted in 
drafting instrument B9? A. Yes. 

XQ. 19. For whom were you acting when you prepared 
B6, B7 and B8? A. At that time I was acting for— 

XQ. 20. Take each one separately, first B6 ? A. B6 and 7, 
I -was acting for the Trustee in Bankruptcy. 

XQ. 21. Who was that? A. That was Mr. Harry A. 
Frankel. 

XQ. 22. Who were you representing when you drafted 
instrument B8? A. As to B6, the parties in interest were 
not only Mr. Frankel but the parties in interest who were 
purchasing the property, I don’t know as I was acting for 
anyone at that time, other than Mr. Frankel. 


68 


XQ. 23. I don’t believe I understand your answer en¬ 
tirely, do I understand there is also an undisclosed princi¬ 
pal interested there? A. Xo, not at that time, the undis¬ 
closed principal, or rather the disclosed principal referred 
to in B6, that is The American Oil Products Company, it is 
referred to in there. 

58 XQ. 24. Are you prepared to testify at this time 
that at the time you transferred this instrument B6 
you were representing; only the Trustee in Bankruptcy, Mr. 
Frankel? A. At that time, that is my recollection, B8 I 
was representing The American Oil Products Company at 
that time and with reference to B9— 

XQ. 25. This transfer to the Champlin Oil Company was 
made in the year of 1926, was it not? A. About the time 
these documents bear date. 

XQ. 26. Refresh your memory from the documents. A. 
The bill of sale is dated March 27tli, 1926 and that un¬ 
doubtedly is the date, in fact, I personally took the acknowl¬ 
edgement as Notary on the 17th of March 1926 and the date 
is in mv handwriting. 

XQ. 27. Of your own personal knowledge can you testify 
whether or not the Champlain Oil Company has used the 
trade mark “Pep”? A. They used it subsequent to the sale, 
my recollection is, but for how long I don’t know, there was 
the period of change, whether they continued it or not I 
couldn’t sav. 

XQ. 28. When was the last time you actually saw this 
mark in use? A. I saw it in use continuously from before 
The American Gas, Inc. went into bankruptcy through the 
receivership and trusteeship and sometime subsequent to 
the transfer of The American Oil Products Company to 
The Champlin Refining Company. 

XQ. 29. How long subsequent, a year or six months? A. 
On that point I frankly have no distinct recollection, I know 
it was in use for sometime, whether it was continued the 
whole period they operated I can’t say. 

XQ. 30. Do you know whether or not it is being used 
today, of your own personal knowledge? A. I know 
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the trade name “Pep” is being used by The Pure Oil Com¬ 
pany, it is used over their radio programs and otherwise. 

XQ. 31. Do you know what trade mark that has reference 
to, whether the trade mark of the Pure Oil Company? A. 
I understand they acquired that from the original source, 
that I have been testifying about, all brought down to that. 

XQ. 32. You don’t know that WOCO “Pep” gasoline has 
been called for under the name of “Pep” also, do you? 
A. I have no direct knowledge about that. 

That will be all. 

(Re-Direct Examination by Mr. Lang) 

GO Deposition of George T. Wofford 

Published in Clerk’s Office 
October 18 1940 

The following deposition was taken at Fort Walton, Flor¬ 
ida, all parties as heretofore shown, being present. 

George T. Wofford, a witness of lawful age, being called, 
sworn and examined on his oath on behalf of defendant, 
The Pure Oil Company, deposeth and sayeth: 

Direct Examination. 

Questions by Mr. Bell: 

Question. What is your name ? A. George T. Wofford. 

Q. What is your home address? A. Birmingham, Ala¬ 
bama. 

Q. I guess the best way is to get right to the point, Mr. 
Wofford. Would you tell us about the origin of the trade 
mark “Woeo-Pep”? A. Y’es, I will tell it to you just as it 
happened. It will take a little more language than maybe 
you want to hear. I started handling,—wliat put me into 
the gasoline business was the old Freeport Mexican 
61 Fuel Corporation, doing business at New Orleans, 
and they were handling heavy Mexican crude, mak¬ 
ing roofing asphalt. I never handled any gasoline at any 
service station up to that time, except for some few cus¬ 
tomers, and this fellow, I happened to meet him, the Sales 
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Manager, in New Orleans, one day, and he said they had to 
take off the gasoline off the heavy Mexican crude, and he 
had about 10,000 gallons of crude that had not been treated, 
and wanted somebody to handle it. He sent a car to a man 
in Xew Orleans and one to Mobile, and they both threw it 
out and would not try to sell it. I am rather lengthy here 
in leading up to what I am going to tell you. We judge it 
by distillation test, it was about 58 end point and about 
64 gravity,—too light. It made every man sick on the vard 
unloading it, it was terrible. That is what started me in the 
gasoline business. I only had two stations. I said “I have 
been scratching inv head around here for about three weeks 
whether I will go into the gasoline business or not”. “It 
had a kick like a government mule, and the only objection 
to it is the odor, and I am going to advertise the odor power 
and you are going to sell the gasoline, and if you can’t sell 
it, say so, and I will get somebody who can.” I put it in at 
one station and I made a contract for 40,000 gallons per 
month. This was in early spring. 

Q. What year was this in? A. 1916. So before the end 
of that year I was selling all that fellow could make and 
then some. I was selling more than the Standard, Gulf or 
Texas in Birmingham. I don’t know whether vou remember 
back that far or not, anything about the oil business, or 
any other kind of business. That has been quite a while 
ago. They had a talk with the Gulf, the Standard and 
Texas men one afternoon, and they got me around in a car 
on a short street in Birmingham and Pauley of the Stand¬ 
ard says “You are selling too much gasoline”. I said “Let 
me td tell you something. You three fellows, Standard, 
Texas and Gulf never have had a salesman in the 
62 City of Birmingham to sell gasoline, it didn’t seem 
to make anv difference to vou which one of vou got 
the business, but just as soon as I start selling gasoline in 
Birmingham you bring all your salesmen from all over the 
State in here and put them to work”, and they did. I said 
“I want to tell you this now, that I am never going to cut 
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the price of gasoline or anything else, but I am going to sell 
every damned gallon of gasoline I can sell, whether you 
like it or not”. As a matter of fact, I was selling about 
100,000 gallons then and they were selling GO,000. We put 
that in and started and we made it go. We advertised that 
odor “Power” and made it go. I built a plant over in At¬ 
lanta the latter part of that same year, the same plant they 
are using now, and we put it over there. I was soon selling 
all their output and had to buy western gasoline from Okla¬ 
homa, and then in 1918 I went down to Houston, Texas, 
somebody said the Freeport Sulphur Company was burn¬ 
ing from four to live thousand gallons of heavy Mexican 
crude under their boilers. I went down there and I said 
“Why don't you build a refinery and take the gasoline off 
this crude, you have to heat it anyway”, and they did. I 
made a contract with them for the whole output, and I got 
about 90 or 100 tank cars from them for about seven years. 
But this Benzol business, 1 will tell you about that. The 
Woodward Iron Company in Birmingham, who is one of 
the large companies, in fact the largest one there, I had 
their lubricating business, at that time, for about eighteen 
years. They looked to me to lubricate their plants, they 
didn’t pay any attention to them. So Woodward had two 
Benzol plants, Edison built one and they built one, and then 
ran around 150,000 gallons. They became somewhat wor¬ 
ried in 1917 as to what they were going to do with the Ben¬ 
zol after the war was over. They asked me if I could think 
of anything. I said,—well, I had been watching it like a 
hawk, and 1 knew Germany was fighting the war with Ben¬ 
zol. I said “Well, I might be able to sell it for motor fuel, 
but if I do, you will have to sell it to me for the same price 
as gasoline”. They said they would be glad to get 
63 anything for it. I didn’t expect to get anything until 
the war was over, and I went to testing it in my car 
in the fall of 1917, and I satisfied myself that,—wliat it 
would do, and what I could do with it, and then I told them 
I could handle it. I didn’t expect to get it until the war was 
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over, but Edison wired them in March, the first of March, 
1918, that lie could not handle any more of that Benzol at his 
plant. I sent him two or three hundred iron drums out 
there to keep from shutting the plant down, and we started 
hauling it in trucks to my plant and put it in one pump in 
the station where I had five pumps. We put a sign on it 
telling exactly what it was, and I asked the man operating 
the station to call attention to every man that drove in there 
to the sign, and ask him to try it. I said “It is 50-50 gaso¬ 
line and Benzol.” I said “Tell them if they don’t like it to 
bring it back and we will refund the money or refill the 
tank”. In less than five days I could not sell anything at 
that pump at that station except that stuff. Then I threw 
the gasoline I had in every station I had, and I was selling 
something like 250,000 gallons of gasoline at that time, and 
put this Benzol mixture in, and when I put that in I drove 
by this original station one day and stopped to talk to the 
operator and asked him how he was doing, and he said it 
was going as fast as he could pump it out, and he said 
“Let’s get a trade mark”. Then the straight gasoline I 
sold I called it “Woco”. lie said “Let’s get a trade mark 
that lias some pep to it”, and I said “All right, it’s Woco- 
Pep”. 

Q. Do you remember what month that was? A. It was 
March 15th, 1918. We never sold a drop of straight run 
gasoline from that day until the time I sold my business. 

Q. Did you start selling your Benzol-gasoline blend un¬ 
der the name of Woco-Pep then? A. Yes, sir, that is cor¬ 
rect. That is our birthday. We had to have a Woco-Pep 
birthday party every March 15tli until I sold the business, 
and we had about two after that and quit. We had 
64 all the agents from all over the state up there. So 
far as I know there was nobody, in fact I know, that 
I am the first man that ever sold a Benzol-gasoline blend 
motor fuel. Nobody else could get any Benzol at that time 
when I first started, in March, 1918. I closed a contract 
with the Woodward Iron Company, they made about 150,- 
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000 gallons a month, and I had a contract with the Gulf 
States Steel Company at Gadsden, and we got about one 
tank a month. I then went to New* York in 1919 and made 
a contract with the Steel Corporation for fifty percent of 
their output at Enslev, and that contract,—both of them,— 
were for five years, and the price was six cents, and the tank 
wagon price on gasoline at Birmingham in less than two 
years after I started advertising it heavily and got the pub¬ 
lic to believing in it, the price was three cents above the 
tank wagon price. The price had gone up nine cents. My 
contracts ran two years, and I renewed them for another 
five years. 

Q. Would you mind telling us about the various corpora¬ 
tions that owned the business of the Wofford Oil Company 
as a going business? A. I am the only one. Nobody ever 
owned,—one time some one owned a litle stock, but I bought 
it up. 

Q. At the time you started selling Woco-Pep you owned 

the business vourself? A. Absolutelv. 

•> 

Q. Did you organize a corporation called the Wofford Oil 
Company, organized as an Alabama corporation? A. Yes, 
sir. 

Q. Do you remember what year that was? A. It lasted so 
short a time. The reason that corporation was organized, 
Mr. Frank Frater, who is President of the National Refin¬ 
ing Company, made a contract with me to begin with to con¬ 
sign all the oil I could sell. I didn’t have a dime when I 
started. I borrowed $2,000.00 and put up two stor- 
65 age tanks. The General Passenger Agent for the 
Frisco Railroad, who lived in St. Louis, and Mr. 
Frank Frater of the National Refining Company, who was 
furnishing me all of my oil,—he asked me if I would like 
to have a partner and I said I would if he was a good sales¬ 
man, I didn’t need him in the office, I didn’t want anybody 
in there interfering with me, I was going to run this busi¬ 
ness one way or the other, run it into the ground or make 
something out of it. I started this business in Januarv, 
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1904, and this corporation was formed, as well as I remem¬ 
ber, around 1906, it might have been 1907. The records 
are in Birmingham showing exactly when it was incorpo¬ 
rated. This man in St. Louis wanted to have his son in law, 
enter in some kind of business, and asked me if 1 would like 
to have a partner, and T said if he was a salesman, and he 
came down and he bought a half interest in it, and put 
£2500.00 in it. I made him sign a contract if he was not a 
successful salesman he had to sell his interest back to me 
at whatever the book value was, so he stayed there about 
four months, and he came into my office one morning and 
said “1 am through, I will never make an oil man, I can see 
that very plain”. I said “I am not ready to condemn you, 
it is going to take you some time to get around here and 
loosen this business up with Standard and the rest that 
have had it for manv vears”. He said “I am leaving, I am 
going back to St. Louis tonight”. I said “What do you 
want for your interest in the business?”, and he said “I 
will take $2000.00”. We had not lost any money, we had 
made some, and I said “I haven’t $2,000.00 in the bank, I 
will give you $1000.00 and a note for $100.00 due in one 
year”, and I bought his interest and he left that night, 
and at the end of the year he was very much surprised that 
I paid him the other thousand. He thought I was busted. 
Since that time I have been a lone wolf until 1921, I or¬ 
ganized the Wofford Oil Company of Delaware and sold a 
fellow in Birmingham a half interest in the old Alabama 
corporation which owned the Birmingham and Alabama 
City two stations. He turned out to be worthless for 
66 me. He had been agent for the Gulf for a good many 
years. The first year he was all right, he worked 
good, and the next year he would not work at all. I agreed 
to start him at $3600.00, that was what the Gulf was paying 
him, and the morning he came to go to work I told him I 
was, going to pay him $6000.00. He bought the stock on 
credit. I said “I \yant you to live in keeping with your 
job, and you want to pay for your stock as soon as you can, 
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and I want you to pay for it as soon as you can, and I want 
you to go out here and work and take these details off my 
hands. The Doctor told me then if I didn’t quit working so 
hard I would die. I tried three or four fellows but he was 
the last one. He worked the first year and at the end of 
the first year I raised his salary to $8000.00, and he was not 
worth a tinker’s dam. I could not get him to work. He 
didn’t do anything but play poker and play golf. I told him 
he would have to get out, and I bought his interest and paid 
him for it. Since that time I was a lone wolf up until the 
time I hooked up with the Pure Oil Company. That is a 
brief history of the Company. Of course you know the his¬ 
tory from the time the Pure Oil Company got it. The Doc¬ 
tors told me in 1925, not only the Birmingham Doctors, but 
all over the country, I went to Mineral Wells and Battle 
Creek, and spent quite a while, and all the Doctors told me 
the same thing, you will just kill yourself working and if 
you don’t let up, you are going to die. When the Pure came 
along and wanted the business we traded, and that is the 
whole story. I said “I will stay here as long as necessary 
to break a man in, until he gets the business in his hands, 
and then I am going to quit work. I am not even going to 
stay here, I am going where I please, when I please, and 
stay as long as I please”. I said “If that suits you, we will 
trade.” They said “That suits us, but we want you to 
stay there as long as you live”. I said “All right, I will 
stay there as long as you treat me right”. That is the 
story of the Wofford Oil Company, or the Wofford Divi¬ 
sion of The Pure Oil Company. 

Q. Mr. Wofford, through the corporate changes that you 
have referred to in your testimony, was the business 
67 operated continually in the same way? A. You mean 
continually as I operated it? 

Q. Yes. A. No. 

Q. I mean up until the time it was sold to Pure. A. Oh, 
ves. 



76 


Q. Did any of the corporate changes ever make any dif¬ 
ference in the method of operation or in the control? A. 
Not a bit. I owned all the stock of the Wofford Oil Com¬ 
pany of Delaware, when I sold it to Pure. 

Q. Tell us about the Wofford Oil Company ol Georgia. 
A. I organized the Wofford Oil Company of Georgia in 
1916. I had a little more Benzol and knew I was going to 
get a little more than I could sell through these two stations 
I had in Alabama, Birmingham and Alabama City, so I or¬ 
ganized the Wofford Oil Company of Georgia and built a 
storage plant up there. If you happen to notice that station 
on Whitehall Street and Stewart Avenue in Atlanta,—it 
was one of the biggest stations they had, it used to sell 
about 50,000 gallons a month. I bought that lot and buried 
the tanks in the ground and put the service station on the 
corner. There was objection to burying the gasoline tanks, 
especially the big one, under the ground, it would sweat and 
get water in it, and I took them up and put them where they 
are now and left that service station there, and as I say, it 
was one of the biggest they had, and then we bought some 
more. The trouble with it, I could not get a man in the 
place. My competitors would start working on him just as 
soon as I hired him, and he would be worthless, so I finally 
got Wilev Moore, who was in the grease business and 
didn’t have a dime, and I hired him on a salary for a year, 
and commission. I think the first year he made about 
$6,000.00. He was in business with the Dixie Oil and Grease 
Company, a Company owned by himself and two bankers, 
Peacock, I think. They were getting all the gravy out 
68 of the grease company and Wiley was not getting 
anything but a very medium salary and maybe a little 
profit occasionally, so he made me a proposition one day. 
He said “Why not rent this whole works to us for a year?” 
I did.i At the end of the year Wiley was getting along good, 
so I bought the Dixie Oil and Grease Company and got them 
out of the way entirely, and I agreed to pay them $75,000.00. 
They had about $100,000.00 worth of assets on the books. 



Wiley was not to get anything out of the $75,000.00 unless 
I could realize $75,000.00 out of what I bought from them. 
They had $40,000.00 in accounts on the books, and I think we 
probably collected $3,000.00. Wiley never got a dime out of 
the Dixie Oil and Grease Company, so he went to work then 
and we bought them out and they built several stations and 
put the whole works out. Then Wiley worked for me on a 
salarv, and he asked me one dav would I like to sell the 
Georgia business, the Wofford Oil Company of Georgia, 
and I said “Yes, I would”. I was just working myself to 
death, running between Birmingham and Atlanta. I said 
“Go ahead and take it over with the Pure”. He said he 
thought they wanted it, and so I sold it to them provided 
he would take a forty percent interest in it. I believe they 
wanted to keep him there. They paid me $50,000.00 cash, 
and they paid me $250,000.00 for the whole works. I had a 
net worth in the Atlanta plant of about $225,000.00, and that 
was the net worth, it was not any book accounts, because I 
didn’t sell on credit. Wiley had to make the Company pay 
me, the Wofford Oil Company of Alabama, the other 
$100,000.00 within five years, I think it was, or else he would 
lose his interest in it. Pure guaranteed it. He got by and 
paid it out in less than five years. Then he owned forty 
percent in the business. 

Q. Do you remember whether you owned the stock of the 
Wofford Oil Company of Georgia, or was it owned through 
your Wofford Oil Company of Delaware? A. Wofford of 
Delaware. 

Q. Did you own all the stock of Wofford of Delaware? 

A. Yes. 

69 Q. Mr. Wofford, when you mention the Wofford Oil 

Company of Alabama do you refer to the G. T. Wof¬ 
ford Oil Company or the corporation known as the Wof¬ 
ford Oil Company? A. I could say both of them. I didn’t 
incorporate to start with, but when this man Rattenberry 
came in and wanted the interest in the business I had to 
incorporate, because he was a lawyer himself. He said 
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the way through. I am quite sure it was, because we formed 
the new corporation, the Wolford Oil Company of Alabama, 
immediately. 

Q. You organized the George T. Wolford Oil Company 
first, is that correct? A. Yes, sir. 

Q. Then the next corporation that you organized was also 
an Alabama corporation? A. Yes, sir. 

Q. What was the name of it? A. Wolford Oil Company. 

Q. Then the next corporation you organized was the Wof¬ 
ford Oil Company of Delaware? A. Yes, sir. 

Q. That corporation that you organized as the Wolford 
Oil Company of Delaware, the name was later changed to 
Wolford Bond and Mortgage Company? A. Yes, sir. 

Q. Then the second one you organized, The Pure Oil Com¬ 
pany had that? A. Yes, sir. 

Cross Examination. 

Questions by Mr. Garvey: 

Q. Mr. Wolford, all the testimony that you have given 
here this morning is solely from memory, is it not? 
71 A. Yes. 

Q. Mr. Wolford, when did you sever your relation¬ 
ship with the Wolford Oil Company? A. With the Wofford 
Oil Company? 

Q. Yes. A. The Pure did business under the name of the 
Wofford Oil Company. 

Q. Let me change that question. What year did The Pure 
Oil Company take over the Wofford Oil Company? A. In 
1925. 

Q. You became relatively inactive from that time on? 
That is, insofar as being an officer in the Company. A. I 
had no official connection at all after that date I sold it. 

Q. All during the time that you were with the Wofford 
Oil Company would you tell me in what states Woco-Pep 
was sold? A. In Alabama and Georgia, and it was sold at 
one time in Tennessee, but that didn’t last long. 

Q. No other states? A. No, that is all. 
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Redirect Examination. 

Questions by Mr. Bell: 

Q. Mr. Wofford, you stated that you operated by means 
of the corporation called the George T. Wofford Oil Com¬ 
pany, an Alabama corporation, and then later through the 
Wofford Oil Company, an Alabama corporation? A. No, 
later I operated as an individual. But I was incorporated 
up to a certain time when this attorney called attention to 
the fact that the income tax would be less if I was operat¬ 
ing as an individual, and they went through the tax office 
that way. Then we immediately dissolved that corporation 
and organized the Wofford Oil Company of Alabama. 

Q. Then you operated still later through the Wof- 
72 ford Oil Company, a Delaware corporation? A. 

That’s right. 

Q. At these several changes here, Mr. Wofford, were there 
any bills of sale made out, to the best of your recollection, 
transferring the business from one corporation to another? 
A. There was a bill of sale made out transferring the prop¬ 
erty to the Wofford Oil Company of Delaware. 

Q. Was that when the Pure Oil Company came in? A. 
No, before that. I will explain that one gap I have not ex¬ 
plained. That is the gap between the time that Wofford 
Oil Company of Alabama went to doing business and I took 
this partner in and I had only those two stations at Bir¬ 
mingham and Alabama City. We had one at Atlanta, but 
that doesn’t figure into this. We incorporated the Wofford 
Oil Company of Alabama at $100,000.00. I bought all the 
stock, and then I sold to McGregor Johnson 25% of the 
stock, with the understanding in writing that we had cer¬ 
tain contracts for gasoline, very favorable contracts, and 
these contracts for Benzol were all in my name, and the 
contract in Freeport, Texas, was in my name personally 
as an individual. We did not include that in the Alabama 
corporation at all. 
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Recross Examination. 

Questions by Mr. Garvey: 

Q. What year was that ? A. 1919 or 1920. We had these 
contracts that 1 had for this gasoline and Benzol, and they 
were worth around a million dollars at that time, and 1 
didn’t put them in at that time, but after we were going a 
while this man McGregor Johnson said “I would like to 
grow up with this Company, let’s take in all we have got in 
one corporation, excepting the Georgia”. I said I didn’t 
mind that, I had two or three stations scattered all over the 
State and these contracts for Benzol-gasoline. I said “Go 
ahead, you work up something with George Anson 
73 and show it to me.” He worked up a scheme to in¬ 
corporate in Delaware for two million dollars, one 
million dollars of preferred stock put into it, the net worth 
we had at that time, which was something like $375,000.00, 
and take the preferred stock for it, and he was going to give 
me all the common stock for these contracts. I said “Go 
ahead”. Of course the Wofford Oil Company of Alabama 
was making more money than all the rest of them put to¬ 
gether, because we sold this Benzol-gasoline at a very good 
margin of profit. They went ahead and got up this dope. 
They were going to issue 80,000 shares of preferred stock. 
I was going to take as many shares as my personal value in 
the whole works. He came along and had these two million 
dollars of stock papers drawn up, and when he got through 
they gave me all the common stock, and instead of him hav¬ 
ing 25% in the Alabama Company, I said “Well, let’s see 
where you stand now”. I said “You owned 25% in the 
Alabama Company, how much do you own in the new Com¬ 
pany?” He said “I don’t know”. I said “It is about time 
you are using your head for something except a place to 
hang your hat on.” I said “I will tell you about how much 
you are going to own, and you can figure it out and you will 
own about three per cent in the new Company.’ He liked 
to have died. He moped around and moped around and 
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never did get that Company fully organized, but I had to fire 
him. He was going to have me paid out of the business, but 
I had his stock in the Alabama corporation as security for 
what lie had not paid. He still owed $11,000.00. I could 
have sold it and nobody would have bought it but me, and 
kicked him out and had all his stock. But 1 didn’t do that. 
I said “I am going to pay you whatever your value is in 
this stuff, right now”. If he had settled as he agreed to,— 
he agreed.to settle on the auditor’s report, I had the be*t 
auditor in Birmingham check the books, and he would have 
gotten $27,500.00 cash. I told him I would pay him what¬ 
ever his value was in the stuff, and he would not accept after 
he had signed a paper agreeing to it, and he “rared” 
around there and was going to have me put in the 
74 hands of a receiver, and I told my lawyer “Go up 
and tell that fellow I am through messing with him. 
I control this Company. Offer him $25,000.00 and tell him 
to take it or leave it, that is my last word”, and he took it. 
He went over to Memphis and went in the Cheri-Cola busi¬ 
ness and lost every dime of it in eighteen months. That is 
about the story of the Company. Did that answer your 
question? 

Q. I was asking you if there were any formal bills of sale 
of the assets and properties of the business drawn up when 
you organized those two or three corporations back there. 
A. None except the 'Wofford Oil Company of Delaware. 
Proper papers were drawn up after all those transfers. 

Q. Is that when the Pure came into it ? A. No. 

Q. Those were never executed ? A. Sure they were. 

Q. Johnson got that three percent interest? A. No, he 
didn’t get anything. We never got it finished while he was 
in there, but we finished it later. When I told him to take 
the $25,000.00 or nothing he went ahead and took it, and I 
went up and finished the Wofford of Delaware. It was a 
little different than what he had worked out. I took all the 
stock, of course, except some shares to have a proper direc¬ 
torship, but it was incorporated and all the transfers and 


everything made of all the property that the old Wofford 
Oil Company of Alabama owned, and you will find that in 
the records of our office and George Yancey’s office. I op¬ 
erated the Wofford Oil Company of Delaware from 1920 to 
11)23. That was my company, solely. I say solely, there 
was one share that Mr. Chapin who was Chairman of the 
Board of Directors of the American Trust and Savings 
Bank in Chattanooga,—he had one share. I just let him 
keep it, it didn’t amount to anything. But when I sold to 
The Pure Oil Company I wrote and told him I was going to 
sell my stock. I said they wanted all the stock, they 
75 didn’t want any one share hanging out, and he imme¬ 
diately transferred it and sent it down to me, and I 
sent him a cheek for it, the value that it showed on the 
books. I have forgotten it now. 

Re-Redirect Examination. 

Questions by Mr. Lang: 

Q. At the time the Wofford Oil Company of Alabama was 
organized, which I believe you said was about 1919— A. 
The Wofford Oil Company of Alabama was organized in 
1919. 

Q. —what property was transferred to that Company at 
the time it was organized? A. The plant in Birmingham, 
the one in Alabama City, and I think we had one in Tus¬ 
caloosa and one in Montgomery. 

Q. How about those service stations you were operating 
at that time? A. Well, they all went in. All the property 
we had. 

Q. Did the trade mark “Woeo-Pep” go to the Alabama 
corporation ? A. Yes, sure, it went with it. 

Re-Recross Examination. 

Questions by Mr. Garvey: 

Q. You say a bill of sale was made to the Wofford Com¬ 
pany of Delaware? A. It would have to be when I or¬ 
ganized the Wofford Oil Company. 
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Q. When was that? A. It must have been in 1920. 
Thereupon the witness was excused. 

110 Hale Talbot was called as a witness for and in be¬ 
half of the defendant the Pure Oil Company, and 

being then and there dulv sworn bv the Clerk of the Court, 
assumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 

By Mr. Bell: 

Q. Mr. Talbot, will you give the Court your full name, 
your residence, your age, and your occupation? A. My 
name is Hale Talbot. I work in Chicago, Illinois, and I live 
in Glencoe, Illinois, a suburb. I am thirty-nine years of age, 
and I am assistant to the advertising manager of the Pure 
Oil Company in Chicago. 

Q. IIow long have you been assistant to the advertising 
manager? A. Since 1928. 

Q. I)o you remember what date in 1928? A. I don’t ex¬ 
actly, but during the summer of 1928. 

Q. Mr. Talbot, in that position what are your duties? A. 
The planning, preparation, and placing of advertisements 
for the Pure Oil Company and its subsidiaries and affiliates. 
This includes newspaper advertising, outdoor advertising, 
radio, all kinds of printed literature, and direct mail. 

Q. To what extent are you familiar with the advertising 
methods and the forms used? A. As assistant to the 

111 advertising manager, I am familiar with all the ad¬ 
vertising. It goes through mv hands. 

Q. Mr. Talbot, in your advertising and your duties as 
assistant advertising manager, have you had occasion to 
familiarize yourself with the name PEP? A. Yes, I am 
familiar with it. 

Q. In what ways are you familiar with the name PEP? 
A. It is used by the Pure Oil Company in connection with 
the sale of gasoline—WOCO-PEP, ‘PUROL-PEP, and 
PURO-PEP. 
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Q. Will you tell the Court how it uses these three names? 
A. For many years WOCO-PEP has been used as the name 
of the gasoline sold by the Pure Oil Company, the Wofford 
Oil Company, in the South. Since 1929, PUROL-PEP, more 
recently changed to PURO-PEP, has been sold as gasoline 
used in the North. In our advertising we have used the 
word PEP to refer to the gasoline sold in the North and 
South, although the name PEP appears on the pump only 
in connection with the prefixes WOCO-PEP, PUROL-PEP, 
or PURO-PEP. However, the gasoline is known in the 
North and South and the PEP is PEP. 

Mr. Garvey: I object to that. I don’t think the witness 
is qualified to testify. 

Mr. Bell: I consent to the striking of that testimonv. 

By Mr. Bell: 

Q. You stated that the Pure Oil Company had been sell¬ 
ing gasoline since 1929. Do you recall the adaptation of 
that name in that year? A. Yes, sir. 

Q. What were the circumstances of the adapta- 
112 tion? A. Since gasoline was selling throughout the 

South as WOCO-PEP, the company felt they should 
take advantage of the good will and get a universal trade¬ 
mark for the gas, the same in the North and South. They 
use PURO-PEP for the North, just as we can identify the 
Wofford Oil Company in the South. 

Q. And the Pure Oil Company has continuously, since 
1929, sold gasoline in the northern states under the name 
PURO-PEP? 

Mr. Garvey: I object to that as leading. 

The Court: Yes, I don’t think there is any question as 
to that. 

By Mr. Bell: 

Q. Do you remember when the company first sold PURO- 
PEP? A. 1929. 

Q. Has it been continuously selling gasoline under that 
name? A. Yes. 


86 


Q. Mr. Talbot, I hand you the exhibit marked No. 1 and 
ask you to turn to pages 60 to 70. A. Beginning on page 60? 

Q. Beginning on page 60 and going to 70. Look through 
those ten pages and tell the Court if you see the word PEP 
without PUROL or WOCO-PEP in each of these advertise¬ 
ments shown on these pages. A. Take each page sepa¬ 
rately? 

Q. Yes. See if you see the word PEP of itself. A. On 
page 60, the photostat of a page published May 30, 1935. 
The heading of this one is PEP FOR YOUR CAR and the 

caption PEP MAKES A WINNER. 

113 On page 61 there is a similar headline. 

1 The Court: I think I can get a good idea of it if I 
examine it myself. 

On page 63 I see PUROL-PEP, page 64 WOCO-PEP, 
page 65 PUROL-PEP, and also PEP MAKES A WINNER, 
also on page 66, page 67 PUROL-PEP, and also 68 PUROL- 
PEP, and page 69 PUROL-PEP. 

By Mr. Bell: 

Q. Mr. Talbot, will you tell the purpose of the Pure Oil 
Company in advertising and using the word PEP other than 
as shown on Exhibit 1? A. To establish the name in the 
public mind in connection with the gasoline sold by the Pure 
Oil Colnpany or the Wofford Oil Company, and to introduce 
the word PEP as what we call a family name to which 
PURO or WOCO has been added. 

Q. By the Wofford Oil Company, what do you mean? A. 
A subsidiary company in the South, the Wofford Oil Com¬ 
pany. 

Cross-Examination 
Bv Mr. Garvey: 

Q. You don’t mean, do you, that gas sold in Chicago 
under'the name of PURO-PEP is of the same composition 
as that sold under the name WOCO-PEP? 

Mr.'Bell: I object to that question; it is immaterial. 
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Mr. Garvey; It is vow material. 

mi m 

The Court: I will take his answer. 

The Witnes: The question is, is the gasoline sold in 
Chicago the same as in the South? A. I don’t know. 

Bv Mr. Garvev: 

mi * 

114 Q. Is it sold as the same, as far as you know? A. 
WOCO-PEP in the South and PUROL-PEP in the 

North. 

Q. What do you understand by PEP as used by your 
company? What is that intended to mean? A. It refers 
to the gasoline. 

Q. You are in the advertising business. What do you 
think they mean when you say PEP ? A. Primarily speak¬ 
ing, the word PEP as used in the gasoline PUROL-PEP. 

Q. What does PEP mean to you? A. The name of our 
gasoline. 

Q. Did you ever see it used in any other way? A. In 
other circumstances. 

Q. What for instance? A. I think there is a breakfast 
food called PEP; people having pep. 

Q. And wliat is your trademark? A. PUROL-PEP. 

Q. This trademark? A. l T es, sir. 

Q. That is the only trademark that is advertised at any 
place? A. That is the registered trademark, PUROL-PEP 
or WOCO-PEP. 

Q. They are the only trademarks advertised in this ex¬ 
hibit? A. As far as I know, as trademarks. 

Q. To your knowledge, has the Pure Oil Company ever 
used the notation PEP by itself as a trademark for 

115 gasoline? A. Not to my knowledge. 

Q. Y r ou have been with the company since when? 
A. Since 1928. 

Q. To the best of your knowledge there has not been a 
single sale of gasoline by the defendant company, your com¬ 
pany, under the name PEP during that period; isn’t that 
correct? A. I would not say there has been no sale; we 
don’t label our pumps PEP. 
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Q. Of your own personal knowledge has the Pure Oil 
Company made a single sale of gasoline under the trade¬ 
mark PEP since you have been associated with it? A. I 
would say a lot of sales under the name PEP. 

Q. How can you prove it? I have referred to PEP. A. 
The way that question is worded, to my knowledge there 
have been a lot of sales under the name PEP because 
people ask for PEP instead of saying PUROL-PEP. Does 
that answer your question? 

Q. No, sir. lias your company put out any products, 
gasoline, oil, or anything else, under the name of PEP, since 
you have been associated with it? A. To my knowledge 
they haven’t. 

Q. What was your occupation when you went the Pure 
Oil Company? A. Before I went in the advertising depart¬ 
ment! was in the marketing department, and I went there 
when I graduated from college. 

Q. In the employ of the Pure Oil Company from college? 
A. Immediatelv after graduation from college in 1923. 

Q. Since 1923, during the entire tenure of your em- 
116 ployment with the Pure Oil Company, do you know 
whether or not they vended gasoline or oil under the 
name PEP alone? 

Mr. Bell: I will agree that we have never on a can or a 
container used the word PEP by itself, that is PEP without 
conjunction with PUROL or WOCO. 

Mr. Garvey: It goes to everything. Did they ever sell 
gasoline or oil under the trademark of PEP within the 
knowledge of this witness since he has been with the com¬ 
pany since 1923? 

The Witness: I don’t know if I am qualified to answer. 
I was out in the countrv selling onlv oil. 

By Mr. Garvey: 

Q. That is all right. A. To my knowledge they didn’t. 

Q. To your knowledge they never sold it under the name 
of PEP? A. No. 
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Q. Now, you say that this trademark PUROL-PEP was 
first used in 1929. How do you fix that date? How do you 
know 1929? Could it be 1930 or 1931? A. No. I saw the 
first advertisement as far back as 1929. 

Q. How do you know it to be 1929? A. Didn’t I just 
answer your question? For one way, I have seen adver¬ 
tisements back that far. 

Q. Have you any advertisement that can corroborate 
vour testimony? A. I don’t know if thev are in an 
117 exhibit. I presume they are. I haven’t looked thor¬ 
oughly. 

Q. What date in 1929? Can you fix any date at all? A. 
The early part of the year, and the latter part; I would be— 
still be guessing. 

Mr. Garvey: Your Honor, it is conceded by counsel for 
the defendant that the earliest date of use of the trade¬ 
mark PUROL-PEP by the defendant was the summer of 
1929. 

That is all. 

Mr. Bell: That is all. 

148 The testimony of witness W. D. Lindsay as fol¬ 
lows : 

Direct Examination 
By Mr. Bell: 

I live at 1411 North Twenty-fourth Street, Birmingham, 
Alabama. I am now Assistant Secretary and Treasurer of 
The Pure Oil Company. I went to work for the Wofford Oil 
Company in the fall of 1920 as an accountant. I kept the 
general books and made financial statements of the com¬ 
pany. The Wofford Oil Company of Alabama, for which I 
was working, operated service and gasoline companies and a 
bulk plant in Birmingham. I worked for the Wofford Oil 
Company of Alabama until it was taken over by the 

149 Wofford Oil Company of Delaware in 1921. I had 
been working for the Wofford Oil Company of Dela- 
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ware as Treasurer and Secretary. When The Pure Oil 
Company became interested in the Wofford business, 
another Wolford Oil Company of Delaware was organized, 
to which was sold all the properties of the old Wolford Oil 
Company of Delaware. I was Secretary and Treasurer of 
the hew company and kept the records in my possession. I 
kept the stock records and know that The Pure Oil Com¬ 
pany bought out its stock. The old Wolford Oil Company 
of Delaware, which was the property of Mr. Wolford, 
changed their name to the Wofford Bond and Mortgage 
Company in 1923, or about that time, when they sold the 
assets to the Wolford Oil Company of Delaware, the new 
company. 

Q. I am handing you, Mr. Lindsay, a bill of sale, which 
has been referred to previously in the record, of date Oc¬ 
tober 3, 1925, and which will be introduced in evidence by 
defendant, The Pure Oil Company, upon the trial of this 
case, (Df. Pure Exhibit 9) and asking you if that bill of sale 
doesn't represent the transfer of all the properties from the 
Wolford Bond and Mortgage Company to the new Wolford 
Oil Company of Delaware. A. Yes. 

Q. You say that you were at one time Secretary and 
i Treasurer of the Old Wolford Oil Company of Dela- 
150 ware? A. That is right. 

Q. Do you know who owned the stock of the old 
Wolford Oil Company of Delaware? A. Mr. G. T. Wolford 
owned it. 

Q. Do you know what happened to all the properties and 
assets and business of the old Wolford Oil Company, of the 
Wofford Oil Company of Alabama, when the old Wolford of 
Delaware was founded ? A. They took over all the assets. 

Q. Do you know what happened to the assets and prop¬ 
erty and operating business of the old Wolford Oil Com¬ 
pany of Delaware when the new Wolford Oil Company of 
Delaware was founded? A. The new Wolford Oil Com¬ 
pany of Delaware took it over. 

Q. Do you know if there was any change in the manner or 
method of operating of the business during the period that 
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has just been referred to in your testimony? A. There was 
no change; just brought forward in the same manner. 

Q. Do you know if there was ever at any time any cessa¬ 
tion of activities or operation of the business during this 
period? A. There was not. 

151 Q. Are you familiar with the Trade-Mark “Woco 
Pep”? A. I am. 

Q. When did you first become familiar with that trade¬ 
mark? A. When I went to work with the Wofford Oil Com¬ 
pany in 1920. 

Q. Do you know if the Trade-Mark “Woco Pep” was 
used by the several companies referred to here during the 
period in which you were working for these companies? A. 
It was. 

Q. Do you know if there was ever any cessation of the 
use of the Trade-Mark “Woco Pep” during this period? 
A. There was not. 

Df. Pure Exhibit B-4 (Exhibit 15) is a record of the sales 
of WOCO PEP in gallons and the advertising expense and 
money which are all actual figures except the advertising 
expense in 1920 was estimated. These figures were 
gathered up from the books and audits of the company dur¬ 
ing those years which are now here in custody. I prepared 
these figures myself. In the column on the left-hand side 
(Df. Pure Exhibit 15) entitled “Woco Pep Sales per gal¬ 
lon” is included sales in Alabama, Georgia, and Tennessee. 
In Tennessee there was only one plant, at Chattanooga— 
from 1920 to about 1923 or 1924. The State of Georgia 
is included for 1924 but not for 1925. 

152 The Wofford Oil Company of Georgia was a sub¬ 
sidiary of the Wofford Oil Company of Delaware. 

When the Wofford Oil Company of Delaware was organized 
in 1921, they acquired the properties of George T. Wofford, 
operating as an individual, and the Wofford Oil Company 
of Alabama, the Wofford Oil Company of Tennessee, and 
the Wofford Oil Company of Georgia. 

In the right-hand column of Df. Pure Exhibit 4 (Exhibit 
15), entitled “Advertising Expense” is included advertis- 
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ing of the trade-mark WOCO PEP. I would say that ninety 
per cent of it is WOCO PEP advertising. (Authenticity of 
Exhibits 9, 10 (a) and (b) stipulated by counsel.) 

The testimony of witness Wiley L. Moore as follows: 
Direct Examination 
By Mr. Bell: 

I am President of the Wofford Oil Company of Georgia 
and live in Atlanta at 1050 Ponce de Leon Avenue. I be¬ 
came associated with the Wofford Oil Company of Georgia 
in 1921. I had been with the Dixie Oil & Grease Company 
for about a year under a contract to handle WOCO PEP in 
Atlanta, but in 1922 Mr. Wofford bought my company and 
I took charge of all of Georgia. I have been President of 
the coinpany since 1925 when The Pure Oil Company pur¬ 
chased sixty per cent of the stock of the Wofford Oil Com¬ 
pany of Georgia. The Pure Oil Company still owns 
153 that sixty per cent interest, which is the only voting 
'stock. Before The Pure Oil Company came into the 
picture, Mr. George T. Wofford was the founder and owned 
all the stock of the Wofford Oil Company of Georgia and 
in 1925 sold sixty per cent of it to Pure. 

I first became familiar with the trade-mark Woco Pep 
about 1918. The trade-mark Woco Pep has been used by the 
Wofford Oil Company of Georgia here in Georgia since 1918. 
Mr. Wofford was doing business here and I remember see¬ 
ing his stations and his signs. Wofford Oil Company dis¬ 
played the trade-mark Woco Pep continuously through bill¬ 
board advertisements, newspaper advertisements, decals on 
our pUmps and signs on our trucks—every way that a petro¬ 
leum product can be displayed. (4) There has been no time 
since I became connected with the Wofford Oil Company 
of Georgia when the trade-mark Woco Pep has not been 
used. I have been the General Manager of the company 
since 1922. 
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The testimony of witness Thad Holt as follows: 

Direct Examination 

Bv Mr. Bell 
* 

I am President of The Voice of Alabama, Incorporated, 
operated as station WAPI in Birmingham. I was familiar 
with the trade-mark Woco Pep before my association with 
the Wofford Oil Company as I was in the advertising busi¬ 
ness here in Birmingham and when I became Mana- 

154 ger of the Birmingham News 1 reproduced it thous¬ 
ands of times. I became Advertising Manager of the 

Wofford Oil Company in March 1921, and acted as such for 
approximately six and one-lialf years. As Advertising 
Manager of the Wofford Oil Company, my duties consisted 
of the preparation of all advertising plans, of copy, of the 
writing of all booklets, and layouts, designing of billboards, 
their construction, all general station painting, and the pur¬ 
chase of all advertising supplies and materials. In other 
words, I was in complete charge of the advertising plans 
and execution thereof. 

I created the paper with the words “ Wocomobiling” in 
red, written thereon, designated, “Volume I, No. 2, Janu¬ 
ary 15,1923, Thad Holt, Editor”. (See old gray scrapbook, 
Df. Pure Exhibit 19 in District Court.) (Authenticity of 
the circular conceded by Mr. Garvey.) The circular reads 
“Pep says:—”. I originated the expression and the circu¬ 
lar was mailed out regularly, usually monthly, and the 
words “Pep says” were on all of them. 

On the blotter on page 44 of the scrapbook, the word PEP 
appears. We used the expression PEP so much. For in¬ 
stance, we called selling WOCO PEP “Pushing PEP”. 
That is the expression we always used—“Pushing PEP”, 
and we always talked to the dealers as “Pushing 

155 PEP”. As to other uses of the word PEP in adver¬ 
tising at this time they called the filling station oper¬ 
ators “Peppers” or “Woco Peppers”, and in this Woco- 
mobiling circular we always had little limericks in which it 
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referred to them. The circular Wocomobiling was mailed 
out in numbers of about three thousand a month to motor¬ 
ists on a mailing list. 

In addition to specific instances which have been referred 
to, the word PEP was all over Birmingham. We all took it 
for granted that the expression PEP was WOCO PEP in 
Birmingham. I believe, if 1 stood in a filling station, that 
three people out of five would drive in and say, “Give me 
five gallons of PEP”. 

The testimony of witness George A. Beattie as follows: 
Direct Examination 
By Mr. Bell: 

My address is 238 Pine Valley Road, Northwest, Atlanta, 
Georgia. I am Vice President, Secretary and Treasurer of 
the Wofford Oil Company of Georgia. I have been Secre¬ 
tary and Treasurer since 1923. 

Of the board of directors of the Wofford Oil Company of 
Georgia, a majority are employees of The Pure Oil Com¬ 
pany, according to the original corporate records of the 
'Wofford Oil Company of Georgia. Since 1918 I have been 
familiar with the trade-mark WOCO PEP which has 
156 been displayed on the trucks of the company, on ser¬ 
vice stations, on decals and signs about the service 
stations, and in general advertising matter, newspapers and 
such records. 

The testimony of witness J. W. Dyer as follows: 

Direct Examination 
By Mr. Bell: 

I live at 817 Dill Avenue, Atlanta, and own a service sta¬ 
tion selling WOCO PEP. About half my customers call for 
the gasoline simply by the name PEP. That has been the 
case as long as I have sold WOCO PEP for fourteen years. 
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The testimony of witness B. M. Acree as follows: 

Direct Examination 
Bv Mr. Bell: 

I live at 867 Ponce de Leon Place, Northeast, Atlanta, 
operate a service station selling WOCO PEP and have since 
May 1,1926. (17) Most of my customers ask for gasoline 
by the name PEP. This has been my experience ever since 
May 1, 1926. 

• ••«••••*• 

156 The testimony of witness J. S. Hagy as follows: 

Direct Examination by Mr. Bell 

I live at 862 Park Street, Southwest, Atlanta, oper- 

157 ate a service station selling WOCO PEP and have 
since 1922. Since I have been in business, people 

have called for WOCO PEP by the name PEP. Eighty-five 
to ninety per cent of the people who -want gasoline call for it 
by the name PEP. 

#•#••••••• 

The testimony of witness J. B. Everett as follows: 

Direct Examination bv Mr. Bell 

I live at Rome, Georgia, about seventy miles from Atlanta. 
I have been selling WOCO PEP for about seventeen years. 
People have been calling for WOCO PEP by the name PEP 
ever since I started. 

The testimony of witness Brad Wall as follows: 

158 Direct Examination by Mr. Bell 

I live in Macon, Georgia, about ninety-eight miles from 
Atlanta, in the middle of the state. I have been selling 
WOCO PEP for eighteen years. They sold WOCO PEP 
in Macon three or four years before I went into business. 
Most persons coming in to buy regular gasoline say “Fill it 
up with PEP”. Back in the early days on nearly all the gas 
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I sold they would come in and ask for PEP or WOCO PEP. 
Taking the eighteen years as a whole, people cut it short. 
Thev sav “PEP”. 

The testimony of witness W. H. Craig as follows: 

Direct Examination bv Mr. Bell 

I live at 691 Morningside Drive, Atlanta, and have been 
selling WOCO PEP for twenty-three years, starting in 1917. 
Back in the early days, people came in and called for PEP 
occasionally. In the last twelve or fifteen years it has been 
PEP more than WOCO PEP. I have sold as high as 32,000 
gallons a month. 

The testimony of witness Abb Smith as follows: 

Direct Examination by Mr. Bell 

I live at 2307 North Decatur Road, Atlanta, and am Op¬ 
erating Manager of Prior Tire Company. I first sold 
WOCO PEP back in 1917 to 1919. Back in the earlier 
159 days when people used to refer to the gasoline I am 
pretty sure it was PEP all of the time. When they 
come into our station now they call for PEP. I would say 
probably seventy to eighty per cent. 

The testimony of witness Charles L. Bowden as follows: 
Direct Examination by Mr. Bell 

I ani Mayor of Macon, Georgia, and am co-agent of the 
Wofford Oil Company, sell wholesale and retail gasoline 
and motor oils. I first went to work for the Wofford Oil 
Company in 1922 as a salesman. Back in those days a ma¬ 
jority of the people called the gasoline PEP. When I have 
been iri the service stations most of the customers called it 
PEP. When our agents phone orders in or give them in 
person, they say “Send me so many sections of PEP”, or of 
Ethyl. 
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The testimony of witness G. I. Wells as follows: 

Direct Examination bv Mr. Bell 

I live at East Point, Georgia, six miles from Atlanta, and 
have been selling WOCO PEP for seventeen years. Ever 
since I have been there people have been calling the gasoline 
PEP. I don’t know whether they call it WOCO PEP more 
than they do PEP. They call it both. 

The testimony of witness J. E. Rice as follows: 

Direct Examination by Mr. Bell 

I live at 3503 Vanderbilt Road, Birmingham, and 

160 have been selling WOCO PEP for about eighteen 
years, beginning in 1922. People coming in our drive¬ 
way asking for gas call for either Ethyl or PEP. 

Q. Can you tell us, Mr. Rice, whether you find more of 
your customers would call for WOCO PEP or PEP? A. 
If any of them ever said WOCO PEP, I don’t ever remem¬ 
ber it; because that is the shortest—away before anything 
this day and time, is the natural way out, and “PEP” is 
the quickest way to speak it; and I guess you might say 
those who would not call for “regular” would call for PEP. 

Q. How far back in your experience can you tell us of 
people called for PEP? A. Well, it has been practically 
that way all the time. 

The testimony of witness Ray Skewes as follows: 

Direct Examination by Mr. Bell 

I live at Route 1, Box 900, Bessemer, Alabama, and will 
have been selling WOCO PEP fifteen years the 24th of 
August. Folks coming on my driveway wanting the regu¬ 
lar grade of gas generally refer to it as PEP. This has been 
true back to 1925. More people call for just plain PEP. 

The testimony of witness David M. Walker as follows: 

Direct Examination by Mr. Bell 

I live at 1832 Third Avenue West, Birmingham, 

161 Alabama, and have been selling WOCO PEP for sev- 
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enteen years this October. Since I started selling: 
WOCO PEP more people call for the regular gas by the 
name PEP than WOCO PEP. 

***#*••**• 

1G1 The testimony of witness 0. E. Randle as follows: 

Direct Examination bv Mr. Bell 

•> 

I live at 1304 Thirty-fourth Street North, Birmingham, 
and have been selling WOCO PEP for nineteen years, back 
to about 1921. People coming on my driveway call my regu¬ 
lar grade of gasoline bv the name PEP. Thev seldom ask 
for it under any other name, unless it is an out-of-town car. 
This has been true ever since I have been connected with the 
company. A very large majority of the people call for PEP 
rather than for WOCO PEP. 

The testimony of witness Jack Bryan as follows: 

162 Direct Examination by Mr. Bell 

I live at 600 South Fifty-second Street, Birmingham, Ala¬ 
bama. I worked at the Wofford plant for about two years, 
beginning either in the latter part of 1921 or in 1922, and 
then I operated a filling station for about a year. In my 
experience in the service station, people coming in asked for 
WOCO PEP and a lot of them just asked for PEP. When 
I worked at the plant and dealers phoned in for orders, a 
lot of them just asked for PEP. I have bought WOCO PEP 
since I stopped selling it. When I go in on a driveway now 
of some of the old timers, I call for PEP. 

The testimony of witness L. K. Vickery as follows: 

Direct Examination by Mr. Bell 

I live at 8710 Second Avenue North, Birmingham, Ala¬ 
bama, and have been selling WOCO PEP since 1924, with an 
intermission of about ten months. Ever since I have been 
selling it, about half the people coming in on the driveway 
have called for PEP. 
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The testimony of witness Curtis Wall as follows: 

Direct Examination bv Mr. Bell 

I live at 4020 First Avenue North, Birmingham, Alabama, 
and have been selling WOCO PEP since 1921. The major¬ 
ity of customers coming in on my driveway ask for 

163 just PEP. That has been true all the way through. 

The testimony of witness Bob Gillespie as follows: 

Direct Examination bv Mr. Bell 

I live at Warrior, twenty-three miles from Birmingham, 
Alabama, and have been selling WOCO PEP since 1919. I 
can remember back there in 1919 the words WOCO PEP be¬ 
ing displayed on my father’s operations; with a bowl on top 
of the pump and a little sign out, and they have been dis¬ 
played on the station ever since. I would say about forty to 
fifty per cent of the folks coming in on our driveway call 
for PEP. That has been the case ever since I can remember, 
back there in 1919, 1920 and 1921. 

The testimony of witness Houston Allison as follows: 
Direct Examination by Mr. Bell 

I live at 7532 Fourth Avenue South, Birmingham, Ala¬ 
bama, and have been selling WOCO PEP since 1921. Of the 
persons coming in on my driveway to buy gasoline, I would 
say that most of them call for PEP. I reckon this has been 
the case ever since 1921. 

The testimony of witness J. S. Robertson as follows: 
Direct Examination by Mr. Bell 

I live in Tuscaloosa, Alabama, fifty-eight miles from Bir¬ 
mingham. I am President and Manager of the Woco 

164 Pep Company of Tuscaloosa, an independent corpo¬ 
ration which distributes The Pure Oil Company’s gas¬ 
oline, including WOCO PEP. Our company has sixty-five 
to seventy outlets. I am General Manager of the operations. 
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I have been associated with the Woco Pep Company for 
twenty-two years, since 1918. 

Q. Mr. Robertson, what names do you find, in your expe¬ 
rience, that dealers and people you sell your gasoline, WO¬ 
CO PEP, to—what names they use in ordering or calling for 
the gasoline ? A. Well, I think I can answer that by saying 
that more call for WOCO PEP. Some say “Fill my car up 
with PEP and some would say, “Have you got some PEP 
gasoline ?” They speak of it as WOCO PEP and as PEP 
also; and I find this, too—you haven’t asked me this—that 
most all of our dealers, in phoning their orders in to the 
plant, will say, “Send me a tank of PEP” and “a tank of 
white gasoline.’’ 

Q. On those dealers you have just spoken of there, are 
those included in other dealers who own their own property? 
A. Yes. 

Q. Are there any dealers in there that handle any other 
products or commodities besides WOCO PEP gasoline? A. 

One out of sixtv-five. 

165 Q. And what else does he handle? A. Shell. 

Q. Handles Shell? In other words, he handles gas¬ 
oline of other companies other than the Pure Oil Company 
or the Wofford Oil Company? A. Right. 

Q. Have you got any dealers in that group who sell, in 
addition to gasoline, sell other products, such as groceries 
or drugs? A. Quite a few. 

Q. Or other lines like that? A. Quite a few. 

Q. Are those dealers who do sell other lines of gasoline 
or other products, that you have just referred to, do you ever 
have any of them call for or refer to the gasoline as “PEP”? 
A. Yes; I do, particularly in phoning their orders in to the 
bulk plant. 

Q. Have you ever been in a service station on a dealer’s 
location, Mr. Robertson, and heard numbers of the public 
gasoline purchasers come in and order gasoline? A. Yes, 
sir. 
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Q. What names have you heard those people call for your 
gasoline? A. As “WOCO PEP,’’ and as “WOCO gaso¬ 
line,” and as “PEP”. 

1G6 Q. How far back in your experience— A. And I 
have had them just call for “gas”. 

Q. How far back in your 22 years’ experience have you 
had people call for “PEP”, heard people on the driveway 
in the service station call for “PEP”? A. I will say con¬ 
tinuously from the time I started up until the present date. 

The testimony of witness C. L. Newman as follows: 
Direct Examination by Mr. Bell 

I live at Tuscaloosa, Alabama, and am in the cafe busi¬ 
ness. I sold WOCO PEP for about fifteen years, up to 
1034. I also sold for the Standard Oil Company. I became 
familiar with WOCO PEP back in 1922 or 1923. In my ex- 
perience in operating a station with people coming in on the 
driveway, the biggest thing they asked for was PEP. I 
heard the name PEP used before I commenced selling it. It 
was generally known as the word * ‘ PEP ’ \ That was my ex¬ 
perience while I was a dealer in Standard Oil Company 
products. I would say forty per cent of the people would 
say “Fill my car with PEP”. 

When I was working for the Standard Oil Company they 
never drive in my place and asked for PEP. 

The testimony of witness Hubert Ball as follows: 

Direct Examination by Mr. Bell 

167 I live at S05 Thirty-fifth Avenue, Tuscaloosa, Ala¬ 
bama, and have been selling WOCO PEP sixteen 
years this month. 

Q. In your experience, Mr. Ball, what names have you 
found people use in calling for gasoline, coming on the 
driveway? A. Well, for “PEP, mostly. 

Q. How long has that been? A. That is what we have 
always referred to as “PEP”; instead of saying “WOCO 
PEP”, just say “PEP”. 
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Q. How long has that been your experience? A. Well, 
all the 16 years. 

Q. Would you say that more people ask for WOCO PEP 
or more use the word “PEP” in calling for gasoline? A. 
“PEP”. 1 would say 75 per cent of them would say—would 
call it “PEP”, call for PEP. 

The testimony of witness J. A. Higginbotham as follows: 

Direct Examination by Mr. Bell 

I live in McCalla, Alabama, twenty-five miles from Bir¬ 
mingham. I have been selling WOCO PEP around twenty 
years, starting in about 1920. Practically fifty per cent of 
the people coming in my driveway and wanting regular 
grade gasoline call for PEP. This has been the case, I 
reckon, ever since I went to handling the station. I really 
call it PEP myself. 

168 The testimony of witness J. E. Milton as follows: 

Direct Examination by Mr. Bell 

I live at Montgomery, Alabama. I work at the bulk plant 
of the Wofford Oil Company and have been selling WOCO 
PEP since 1918. At first I was in charge of the bulk plant; 
part of the time I have operated a service station, and now 
I am a salesman. When I was in the service station the 
majority of the customers coming on the driveway asking 
for gasoline would call it PEP. When PEP was first sold 
in 191S, right after that, the people had used it, they called 
it PEP after that time. 

The testimony of witness W. B. Davis as follows: 

Direct Examination by Mr. Bell 

I live at Montgomery, Alabama, and sold WOCO PEP 
for nearly twenty years. Going back to the latter part of 
1917 about two-thirds of the customers coming in on my 
driveway asking for gasoline would call for PEP. 
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The testimony of witness Golden R. Dunn as follows: 

Direct Examination by Mr. Bell 
My residence is 811 Barton Avenue, Chattanooga, Tennes¬ 
see, and I own a service station. I sell WOCO PEP gaso¬ 
line. I first sold WOCO PEP about twenty years ago, in 
Chattanooga, in 1921. After Wofford Oil Company 

169 discontinued in Chattanooga, I was out of WOCO 
PEP until 1932 when Mr. Thatcher took over here. 

(2) I sold it continuously since 1932 at 216 Market Street. 
I sell around eight or nine thousand gallons a month. Quite 
often customers come in and ask for PEP, PEP Regular, 
PEP Ethyl, WOCO PEP Regular, WOCO PEP Ethyl. In 
the days when I sold for Wofford Oil Company people came 
in and asked for PEP. 

Cross Examination by Mr. Garvey 

We do not sell gasoline under the name PEP alone, it is 
WOCO PEP gasoline. (5) 

Redirect Examination bv Mr. Bell 
Back in those days from 1921 to 1924, persons more often 
called for PEP than they do now. Out there now they call it 
PEP gas; PEPPY gas. 

The testimonv of witness W. E. Neal as follows: 

•> 

Direct Examination by Mr. Bell 
My name is W. E. Neal. I live at Brookhaven, Missis¬ 
sippi, about ninety miles west of here (Hattiesburg). I 
have been selling WOCO PEP for ten years. Folks out near 
Brookhaven, when they order gasoline, the majority of them 
call for PEP. 

170 The testimony of witness Louis Montinari as fol¬ 
lows: 

Direct Examination by Mr. Bell 
I live at 1214 North 17th Avenue, Pensacola, Florida. 
I sell WOCO PEP and have been since 1930 or 1932. I find 
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the people coming in on the driveway to buy gasoline, a big 
majority of them ask for PEP and others that come in and 
ask for WOCO PEP, STINKO PEP, or something like that, 
but the majority of them come in and ask for PEP. That 
has bben the case ever since it has been in town. Those 
boys in Alabama used to come in and ask for “Fill o’ Pep”. 

Plaintiff’s Exhibit 1: Certified copy of opposition pro¬ 
ceedings =±14513 in the United States Patent Office. 

Opening Statement in Behalf of the defendant, The Pure 
Oil Company, by Mr. Bell. (Transcript of Proceedings in 
Court, pp. 7-9.) 

Oral Argument by Mr. Bell. (Transcript, pp. 59-64.) 

All of defendant, The Pure Oil Company, Exhibits were 
received in evidence by the District Court; the testimony of 
all witnesses called by defendant, The Pure Oil Corn- 
171 panv, and shown hereinbefore in this Designation 
of Record, was taken by deposition; all of said deposi¬ 
tions were received in evidence. 

THE PURE OIL COMPANY 

By CARL T. MACK 

Nation Press Building, 
Washington, D. C. 

KELLY BELL 

35 East Wacker Drive, 
Chicago, Illinois 

• •##•**«#• 

157 Mr. Garvey: Counsel for plaintiff, upon interroga¬ 
tion of defendants’ counsel, is informed that the tes¬ 
timony of witnesses yet to be called would be cumulative of 
the testimony already given herein. Notice is now given in 
the record that the court will be asked to strike from the 
record all testimony which, in the opinion of counsel for the 
plaintiff, seems to be cumulative. 

Counsel for plaintiff admits that filling-station operators 
operating stations of the defendant, The Pure Oil Company, 
in the State of Georgia would testify that Woco Pep gaso- 
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line sold by them is called for at times by their customers 
under the name of “PEP”. 

#•##••***• 

161 Mr. Garvey: The objection made yesterday at 
Atlanta is now repeated, namely, that further testi¬ 
mony to show or prove that WOCO PEP is called for under 
the name of PEP would be cumulative, and motion will be 
duly made to strike from the record all additional testimony 
directed to this issue purely; and counsel for the plaintiff 
admits that service station operators of the defendant, The 
Pure Oil Company, would testify that WOCO PEP is called 
for, by customers, under the name of PEP, in the State of 
Alabama. 

*•#**•*••• 

169 (By Mr. Garvey, attorney for plaintiff.) “It is 
conceded that dealers, distributors or service station 
operators in the State of Mississippi, called as wit- 

170 nesses by the defendant, The Pure Oil Company, 
would testify that WOCO PEP gasoline is also called 

for in the trade by the notation PEP. Objection is there¬ 
fore made to any further depositions on this point as such 
evidence would be manifestly cumulative.” 
*•*••••••• 
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266 Docket Division Apr 21 1938 Copy Mailed 
Hearing: December 23, 1937 LB 

In the United States Patent Office 


The Pure Oil Company 
v. 

The Pep Boys—Manny, Moe & Jack 


Appeal from Examiner of Interferences 


Opposition No. 14,513 to Registration of Trade-Mark of 
The Pep Boys—Manny, Moe & Jack for Automobile 
Lubricating Oils and Cup Grease and High Pressure 
Lubricant, application filed November 21, 1934, Serial 
No. 35S,495, published January 15, 1935. 


Edward H. Lang for The Pure Oil Company. 

Clarence A. O’Brien and Hyman Berman for The Pep Boys 
—Manny, Moe & Jack. 

Recorded Vol. 163 -P. 23 


The Pure Oil Company appeals from the decision of the 
examiner of trade-mark interferences dismissing its oppo¬ 
sition to the registration of a trade-mark applied for by The 
Pep Boys—Manny, Moe & Jack. 

The opposed application, filed November 21, 1934, dis¬ 
closes a composite mark comprising applicant’s name, some¬ 
what distinctively displayed, in association with the facial 
pictures of three men. The goods for which registration 
is sought are “automobile lubricating oils and cup grease 
and high pressure lubricant.” 
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In the notice of opposition opposer pleaded ownership of 
five registered trade-marks each appropriated to 

267 goods of the same descriptive properties as those of 
applicant, and to each of which applicant’s mark is 

alleged to be confusingly similar. These marks are “Woco- 
pep,” registered February 11,1919, for “gasolene;” “Pep” 
registered September 12,1922, for “gasoline and fuel oil for 
combustion motors;” “Puro-Pep” and “Purol-Pep,’’ both 
registered March 17, 1931, for “hydrocarbon motor fuels, 
lubricating oils, and lubricating greases;” and “Poco Pep,” 
registered March 17,1931, for “hydrocarbon motor fuel oils 
and lubricating oils and greases.” 

The “Wocopep” registration was issued to The G. T. 
Wofford Oil Co., and the “Pep’’ registration to American 
Oil Company; and opposer claims ownership thereof as as¬ 
signee. Its proofs with respect to the first are not entirely 
satisfactory, and as to the second I am constrained to agree 
with the examiner of interferences that opposer has totally 
failed to establish its claim. In my opinion, however, neither 
of these registrations is essential to opposer’s case. 

Of the remaining marks the one most extensively used by 
opposer appears to be “Purol-Pep,” but there is no evidence 
that either “Puro-Pep” or “Poco Pep” has been aban¬ 
doned, and the certificates of registration standing in oppos¬ 
er’s name constitute prima facie evidence of ownership of 
the registered marks. All three of these registrations cover 
merchandise substantially the same as that of applicant. 
In each mark the word “Pep” is a prominent and essential 
feature, and its common occurrence in all three serves 

268 to emphasize its association with opposer’s goods. 
Applicant’s mark is dominated by the words “Pep 

Boys” by reason of their being printed in much larger let¬ 
ters than the other words of the mark; and, because of its 
position at the beginning of the notation, “Pep” is the word 
most likely to be noticed and remembered by the casual ob¬ 
server. I agree with the examiner that the marks must be 
considered as a whole, but when so considered I cannot es- 
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cape the conviction that in view of the character and sub¬ 
stantial identity of the goods involved there is at least some 
likelihood of confusion between applicant’s mark and each 
of opposer’s marks, “Purol-Pep,” “Puro-Pep” and “Poco 
Pep.” 

For the reasons stated the decision of the examiner of 
trade-mark interferences is reversed, and the opposition is 
sustained. 

LESLIE FRAZER 

Assistant Commissioner 

April 21, 193S 
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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 7973— Civil 


THE PURE OIL CO., A CORPORATION, Appellant 

v. 

TIIE PEP BOVS—MANNY, MOE & JACK, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

The Appellee filed its application for registration of the 
trade-mark ‘‘The Pep Boys, Manny, Moe & Jack”, with 
three caricatures, in the United States Patent Office Novem¬ 
ber 21,1934, claiming use since January 10, 1929. In its ap¬ 
plication Appellee claimed ownership of trade-mark number 
310,199 (Tr. page 287), registered February 13, 1934, said 
registration also consisting of the notation “The Pep Boys, 
Manny, Moe & Jack”, with three caricatures, for the identi- 
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cal goods involved in the application of the present suit. 
The Examiner of Trade-Marks passed Appellee's applica¬ 
tion to publication without the citation of any references 
thereagainst and the mark was duly published in the Official 
Gazette of the Patent Office of January 15,1935. 

Appellant filed a Notice of Opposition claiming ownership 
of the five following registrations: 


Woeo Pep 
Pep 

Puro-Pep 
Purol-Pep 
Poco Pep 


124,431 

Feb. 

11, 

1919 

158,595 

Sept. 

12, 

1922 

281,299 

Mar. 

IT, 

1931 

281,300 

Mar. 

IT, 

1931 

281,321 

Mar. 

IT, 

1931 


The Examiner of Trade-Mark Interferences, after consid¬ 
ering the proofs, briefs and oral arguments of Appellant and 
Appellee in part, held 

1. That Appellant failed to establish ownership of the 
trade-mark “Pep”. 

2. That Appellant failed to prove use, as required by the 
Statute, Section 5, U. S. (\, Title 15, Section 85, of the trade¬ 
mark “Pep” on or about the date of filing the Notice of 
Opposition, and 

3. That there would be no likelihood of confusion in trade 
between Appellee's trade-mark “The Pep Boys, Manny, 
Moe & Jack”, with the three caricatures and Appellant’s 
four remaining registrations, to wit, “Woco Pep”, “Puro- 
Pep”, “Purol-Pep”, and “Poco Pep”. (Appellee’s App. 2) 

The Commissioner of patents, on appeal, affirmed the de¬ 
cision of the Examiner of Interferences with respect to the 
failure of the Appellant to prove ownership of the trade¬ 
marks “Pep”. The Commissioner also held that Appellant 
failed to prove ownership of the trade-mark “Woco Pep”, 
but reversed the Examiner of Interferences on the remain¬ 
ing ground and held there would be likelihood of confusion 
in trade between Appellee’s mark and Appellant’s three reg¬ 
istrations “Puro-Pep”, “Purol-Pep”, and “Poco Pep”. 
(Appellant’s App. 106-108) 



Appellee filed in the District Court of the United States 
for the District of Columbia a proceeding under the provi¬ 
sions of Section 4915 of the Revised Statutes, U. S. C., Title 
35, Section 63, against Conway P. Coe, the Commissioner of 
Patents and the Appellant herein (Appellant’s App. 2-3). 

After due proceedings had, including the taking of deposi¬ 
tions by Appellant, testimony in open court, oral arguments 
and brief, the lower court first affirmed the decision of the 
Commissioner of Patents (Appellant’s App. 18). After Ap¬ 
pellee directed attention of the lower court to the fact that 
the issue, upon which said affirmance was based, ceased to 
be in issue at the trial because of Appellee’s proofs and Ap¬ 
pellant's concessions, the lower court reversed its previous 
decision and correspondingly reversed the decision of the 
Commissioner of Patents and held Appellee entitled to the 
relief sought. (Appellant’s App. 21) From said decision 
Appellant has prosecuted the present appeal. (The Com¬ 
missioner of Patents, one of the Defendants below, pleaded 
registrations numbers 124,431, 281,299, 281,300, and 281,321 
herein, and was retained in the case for the trial of this ex- 
pa rte issue. The lower court in its decision (Appellant’s 
App. 21) held Appellee’s mark not to be in conflict with said 
registrations. No appeal has been taken by the Commis¬ 
sioner of Patents.) 

STATUTES INVOLVED. 

********** 

* * *. Provided, That trade-marks which are identical 

with a registered or known trade-mark owned and in use by 
another and appropriated to merchandise of the same de¬ 
scriptive properties, or which so nearly resemble a regis¬ 
tered or known trade-mark owned and in use by another and 
appropriated to merchandise of the same descriptive prop¬ 
erties as to be likely to cause confusion or mistake in the 
mind of the public or to deceive purchasers shall not be reg¬ 
istered: (italics added) (U. S. C., Title 15, Section S5.) 
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Every registered trade-mark * * * shall be assignable 
in connection with the good will of the business in which the 
mark is used. Such assignment must be by an instrument 
in writing and duly acknowledged * * *. (U. S. C., Title 
15, Section 90.) 

! SUMMARY OF ARGUMENT. 

1. Appellee has used the notation “Pep” in its business 
continuously since 1921, and the words “Pep Boys” since 
1923. 

2j Since 1923 Appellee has compiled and published cata¬ 
logues advertising various products sold by it, these cata¬ 
logues showing use of the notation “Pep” as a trade-mark 
for gasoline and oil as early as the year 1927. 

3; Appellee has continuously advertised and used the 
trade-mark here at issue since at least as early as the year 
1928 on lubricants. 

4. Appellee registered a trade-mark February 13, 1934, 
Xo. 310,199 involving the same subject matter as its trade¬ 
mark here involved, to wit, “Pep Boys, Manny, Moe & 
Jack”, with three caricatures, for goods of the same descrip¬ 
tive properties. Registration of this mark was not opposed 
by Appellant nor has any action been taken by Appellant 
for the cancellation of this mark. 

5. ! Appellee has built up a substantial business operating 
in five states and the District of Columbia and has spent 
large sums advertising the name “The Pep Boys, Manny, 
Moe & Jack.” 

6. Appellant has never used “Pep” as a trade-mark. 

7. Appellant has failed to prove ownership and use of the 
trade-mark “Pep”, Xo. 158,595 (mandatory provision of 
the Statute U. S. 0., Title 15, Section 85) at and before the 
time of filing its Xotice of Opposition. 

8. Appellant has failed to prove ownership and use of the 
trade-mark “Woco Pep”, Xo. 124,431 (mandatory provi- 
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sion of the Statute U. S. C., Title 15, Section 85) at and 
before the time of filing its Notice of Opposition. 

9. Tli ree successive tribunals, the Examiner of Interfer¬ 
ences—the Commissioner of Patents—and the lower court 
failed to find title to the trade-marks “Pep” 158,595, and 
“Woco Pep” 124,431, in Appellant. 

10. The earliest date available to Appellant on the trade¬ 
marks “Puro-Pep”, “Purol-Pep”, and “Poco Pep”, is the 
filing date of the “Poco Pep” registration April 1929, which 
date is subsequent to Appellee’s proven date of use of its 
mark here at issue. 

11. Appellant can claim no benefit from advertising of 
the notation “Pep” by the Wofford Oil Company since Ap¬ 
pellant’s failure to prove title to the trade-mark “Woco 
Pep" makes the Wofford Oil Company a stranger to this 
record. 

12. Failure of the Commissioner of Patents to appeal 
from the decision of the lower court reinforces said decision. 


13. The Commissioner of Patents did not cite any of the 
registrations claimed by Appellant, against Appellee's ap¬ 
plication, involved in the present suit, or against the appli¬ 
cation which eventuated in Appellee’s registration No. 
310,199. 

14. The notation “Pep” has heretofore been held by the 
courts to be descriptive of certain classes of goods, it is also 
descriptive of gasoline: and it is likewise publici juris and 
not indicative of origin. 


15. The trade-mark herein “Pep Boys, Mannuy, Moe & 
Jack” is a composite mark which must be considered as an 
entity and not dissected for purpose of anticipation. 
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17. “Pep" for gasoline involves a difference in marks 
and a difference in specific goods from “Pep Boys, Manny, 
Moe & Jack," with three caricatures for lubricant. 

IS. Concurrent decisions of the two Patent Office tribu¬ 
nals and of the lower court is entitled to great weight and 
should not be disturbed in the absence of manifest error. 

ARGUMENT. 

There is ample proof in this case, both oral and docu¬ 
mentary, that Appellee began business in 1921 as a part¬ 
nership under the name of “Pep Auto Supply Company.” 
In 1927) it was incorporated under the law of the state of 
Pennsylvania and in 1928 Appellee’s charter was amended 
to change the corporate name from “Pep Auto Supply Com¬ 
pany” to “The Pep Boys, Manny, Moe & Jack,” and Ap¬ 
pellee's company has operated under this name continu¬ 
ously since that time. 

Witness Rosenfeld. 

Q. How long have you been associated with the Pep 
Boys, Manny, Moe & Joe? A. Since August of 1921. 

Q. You are one of the originators? A. I am. 

Q. Which one are you ? A. Manny. 

Q. Are you not the Manny who is referred to in the 
caricature of the trade-mark? A. I am. 

Q. What name did you open with? A. Pep Auto 
Supply. 

Q. That was in August 1921? A. When we secured 
a location and began setting up for business to oper¬ 
ate Pep Auto Supply. 

Q. How long did that continue? A. To some time 
in 192S. 

Q. What was the name changed to at that time? A. 
The Pep Boys, Manny, Moe & Jack. 

Q. Were you incorporated in the beginning? A. No, 
we were not; incorporated in 1925. 

Q. When was the name change to The Pep Boys, 
Manny, Moe & Jack? A. In 1928. 

Q. Has that organization been continuously in busi¬ 
ness since 1921? A. We have. 
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Ever since the inception of its business, Appellee has sold 
automotive products and accessories including gasoline 
and various kinds of automobile oils and greases. In the 
year 1923 Appellee began to publish catalogues. These cata¬ 
logues, published from time to time, beginning in 1923, ad¬ 
vertised various products sold by Appellee. Specimens of 
these catalogues are of record herein (Tr. 290 to 924). 
Since at least as early as September, 1924, Appellee used 
newspaper advertising of the notation “The Pep Boys” 
(Appellees App. 17). Appellee’s use of the notation “Pep” 
on oil and gas begin as early as the year 1925. Appellee 
produced proof of use of the trade-mark “Pep-O-Line” as 
a trade-mark for oil, since the early part of 1926, adver¬ 
tisements of the Appellee in the Philadelphia Evening Bul¬ 
letin of February 4.1926 and April S, 1926 (Appellee’s App. 
18 and 19), being used to corroborate the testimony of the 
witness Rosenfeld (Appellee’s App. 9 and 10). As early 
as February 5, 1927, Appellee advertised its trade-mark 
“The Pep Boys” with three caricatures, almost identical 
with the trade-mark here at issue, as a trade-mark for 
motor oil. Appellee’s identical mark here at issue was ad¬ 
vertised as early as September 7, 1928, in the Philadelphia 
Inquirer; September 30, 1928 (Appellee’s App. 21) in the 
Philadelphia Public Ledger; March 10, 1929 (Appellee’s 
App. 24) in the Philadelphia Inquirer August 29, 1928 (Ap¬ 
pellee's App. 20) and in catalogues beginning in 1930. 

Rosenfeld. 

Q. It is my understanding that you began to sell 
Pep-O-Line after you had already started the sale of 
Pep as applied to oil? A. We originally had a round 
can, the five-gallon can first, and followed it up with 
this can, using Pep-O-Line as the trade name. 

Q. Is the name Pep Bovs there on that circular? A. 
Yes. 

Q. When was that first used? A. This was first used 
about 1925 or 1926. 

Q. What is the other paper forming a part of that 
exhibit? A. A photostat of an ad of the Philadelphia 
Bulletin, April 8,1926. 
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1 Q. Do you find any reference to the trade-mark Pep- 
O-Line? A. It contains what appears to be a copy of 
the label we have here. 

Q. A Pep-O-Line label? A. Yes. 

Q. Then it does refer to a Pep-O-Line trade-mark as 
applied to oil ? A. It appears to, yes. 

Q. How about the next page? A. A photostatic copy 
of an ad in the Philadelphia Evening Bulletin, Febru¬ 
ary 4, 19*26, on which appears a likeness of a Pep-O- 
Line label. 

Q. Is that an advertisement by The Pep Boys? A. 
The Pep Boys. 

Q. When did The Pep Boys first begin to use the 
name The Pep Boys, Manny, Moe & Jack, with the three 
caricatures, just exactly as shown on this can which 
I hold before me? A. You mean as an incorporated 
name? 

Q. When did they first begin to use this trade-mark 
on oil, just as shown on this can ? A. Somewhat prior 
to January of 1929. 

Q. I hand you a paper (handing paper to witness) 

alreadv introduced in evidence and ask vou if vou can 
• • * • 

find any reference therein to The Pep Boys trade-mark 
Manny, Moe & Jack as applied to oil or lubricant? A. 
The Philadelphia Evening Bulletin, February 5, 1927, 
in the lower left corner I find The Pep Boys, with the 
three caricatures, and “Pure As Gold Motor Oil.” 

Appellee’s witness Card, Comptroller of the Appellee 
Company, testified that when he entered Appellee’s employ 
(March 1929) the identical trade-mark at issue was being 
used as a trade-mark for high pressure lubricant and that 
to his personal knowledge, it has been continuously used 
since that time. (Appellee’s App. 15) 

Witness Card. 

Q. Was the plaintiff using the trade-marks at the 
' time you entered its employ? A. Yes. 

Q. I hand you plaintiff’s Exhibit 22 (handing ex¬ 
hibit to witness) and I ask you whether or not when 
you entered the employ of The Pep Boys, the plaintiffs 
herein, they were using the trade-mark as shown on 
that can ? A. They were. 
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Q. The same identical trade-mark? A. Yes, sir. 

Q. Do you know whether or not they are using that 
trade-mark at the present time? A. We are. 

Q. Has it been, to your personal knowledge, contin¬ 
uously used since the time you entered their employ? 
A. It has. 

Q. Has it been advertised, to your knowledge? A. 
It has. 

Card’s testimony, in this connection, corroborates Rosen- 
feld. As further evidence of Appellee’s early use of its 
exact mark here involved, Appellee introduced a certified 
copy of the file wrapper and contents of Appellee’s trade¬ 
mark registration Xo. 265,858, January 7, 1930. Specimens 
filed in said application show Appellee’s identical mark 
here at issue. These specimens have been on file in the 
Patent Office since July o, 1029, which date in itself ante¬ 
dates any date of use herein proven by the Appellant as 
will be hereinafter seen. (Tr. 944 to 957.) This mark 
has been successfully used by Appellee in an Opposition 
proceeding which went from the Patent Office to the Court 
of Customs and Patent Appeals. (Pep Boys v. Fisher, 94 
F. (2d) 204; 25 C. C. P. A. 818; 36 U. S. P. Q. 262.) Ap¬ 
pellee’s proofs oral and documentary, show use by Appel¬ 
lee of the identical mark here at issue since as early as 
September 7, 1928, the mark being continuously advertised 
from that time up to the present in newspapers and in Ap¬ 
pellee’s catalogues. Furthermore, Appellee’s proofs show 
use of the notation “Pep” by the Appellee on oil since at 
least as early as February 4, 1926, at which time Appellee 
advertised its oil “Pep-O-Line”. This mark also is shown 
in later advertisements and the notation “Pep” by itself 
is advertised in Appellee's 1927 catalogue. 

Appellee’s Prior Registration. 

Appellee, under date of February 13, 1934, registered its 
trade-mark Xo. 310,199 for the same mark as the one here 
at issue except that in the former, the notation “The Pep 
Boys, Manny, Moe & Jack” is superposed over the carica- 
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hires. Said mark is used on the same identical goods as 
in the instant case. The Appellant has at no time taken 
any action to stop applicant from using said mark or the 
mark of the present case, nor was opposition or cancella¬ 
tion proceedings filed against said trade-mark Xo. 310,199. 


TPjm. A. Rogers , Limited , v. International Silver Co., 
1910, 34 App. D. C. 410. 

“In an opposition on the ground of deceptive simi¬ 
larity to the opposer’s mark, the fact that the opposer 
has taken no steps against the applicant because of 
the use of the mark, and that actual deception has not 
been shown, should be given weight.” 


Title to Trade-Marks “Pep” and “Woco Pep” Not Vested 

in Appellant. 

The Patent Office held that the Appellee failed to prove 
ownership of either one of its alleged trade-marks “Pep”, 
Xoj 158,595, and “Woco Pep”, No. 124,431. 


Examiner of Trade-mark Interferences. 

“It is convenient first to consider the mark which 
is disclosed in registration Xo. 158,595 which was is¬ 
sued to a predecessor of the opposer, to wit, the Amer¬ 
ican Oil Company, upon an application filed in 1919, 
and this mark is the notation ‘Pep’ for use on gasoline. 
In only one, namely, the last of four mesne assign¬ 
ments, is this registration found to be recited, and that 
is the last one which is identified as opposer’s Exhibit 
Xo. 7. This last mentioned document was executed by 
a successor to the registrant, American Oil Company; 
however, it fails to appear that the latter ever made 
an assignment of the registration in question in com¬ 
pliance with the requirements of Section 10. This regis¬ 
tration, therefore, is here of no effect on behalf of the 
opposer as evidence of use of the notation disclosed 
therein. 

Bel den v. Zopliar Mills (C. C. A. 2nd) 34 F. (2d) 
125.” ' 

(Appellee’s App. 2) 
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Assistant Commissioner. 

“The ‘Woco Pep’ registration was issued to The 
G. T. Wofford Oil Co., and the ‘Pep’ registration to 
American Oil Company; and opposer claims owner¬ 
ship thereof as assignee. Its proofs with respect to 
the first are not entirely satisfactory, and as to the 
second, 1 am constrained to agree with the examiner 
of interferences that opposer has totally failed to es¬ 
tablish its claim. In my opinion, however, neither of 
these registrations is essential to opposer’s case.” 

(Appellant’s App. 107) 

The trial court likewise held that Appellant failed to prove 
ownership of the trade-mark “Woco Pep”: 

Justice Bailey. 

“As to the said defendant’s mark ‘Woco Pep’, I do 
not think that even with the testimony taken at the 
hearing in addition to that offered in the Patent Office, 
ownership of that mark by this defendant was satisfac¬ 
torily shown. 

I think also that the plaintiff’s mark taken in its en¬ 
tirety is sufficiently distinct from the various “Pep” 
registrations as not to cause confusion.” (Appellee’s 
App. 27) 

Of course the trial court had before it the identical record 
now before this court and the Patent Office had substan¬ 
tially the same record. In this connection compare Tr. pages 
958 to 1046 with Appellant’s App. 27 to 41. 

Assignment of Registered Trade Mark Must Be in Writing. 

The statute is mandatory: 

“Everv registered trade-mark * * * must be bv 

an instrument in writing and duly acknowledged accord¬ 
ing to the laws of the country of State in which the same 
is executed; * * (U. S. C., Title 15, Section 90) 

As stated by the Examiner of Interferences (Appellee’s 
App. page 3): 
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“It is convenient first to consider the mark which is 
disclosed in Registration Xo. 158,595 * * * and this 
mark is the notation ‘Pep’. * * * In only one, namely, 
the last of four mesne assignments, is this registration 
found to be recited * * # .” 

In this connection attention is directed to the assignments 
relied upon by the Appellant (Appellant's App. 27-37). As 
stated by the Examiner in only one of these instances is the 
trade-mark Xo. 158,595 referred to. Consequently the state¬ 
ment in Appellant's brief, page 12: 

“In this case Appellant duly proved up successive 
assignments from the American Oil Co., registrant of 
the trade-mark PEP ot the mark itself, together with 
the good-will and the business in which it has been 
used. 

must be considered as incorrect and refuted by Appellant’s 
own documentary evidence. 

Appellant must admit, therefore, that there has been no 
transfer in writing of the Appellant’s alleged trade-mark 
“Pep’* Xo. 158,595, September 12, 1922. 

Appellant, in an effort to explain away its failure to prove 
ownership of the trade-mark 158,595, refers to two deci¬ 
sions : 

“examples of cases where the statutory title was found 
wanting for some reason (e. g. one of the assignments 
being oral only, Beklen v. Zopliar Mills, supra), and 
yet the court upheld the common law title.” (Appel¬ 
lant’s Brief, page 12) 

The second circuit court of appeals in said case held just the 
opposite: 

“This oral permission to use the mark was a mere 
assignment in gross and ineffective to convey title to 
the Appellant.” 

A further excerpt from this case is hereinafter set out in 
connection with the trade-mark “"Woco Pep”. 
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Appellant’s brief, page 15, admits that there was no in¬ 
strument in writing, transferring the trade-mark “AYoco 
Pep” in the so-called two early transfers of the business. 

“That the two early transfers of the business in which 
AYOOO PEP was used were not set forth in writing is 
immaterial, * * 

A] ipellant then calls attention to authorities alleged to 
support oral transfer of registered trade-marks as common 
Jaw trade-marks. The decision relied upon in this connec¬ 
tion, Bctdcn v. Zophar Mills (0. C. A. 2, 1929; 34 F. (2d) 
125), here again holds just the opposite. 

“The Appellant never received a transfer of this 
registered trade-mark from her by reason of the oral 
assignment to him. Section 10 of the Trade-Mark Act 
of 1905 (33 Stat. 727, c. 592 (15 U. S. C. A. 90)), pro¬ 
vides that every registered trade-mark, and every mark 
for the registration of which application has been made, 
together with the application for registration, shall be 
assignable in connection with the good will of the busi¬ 
ness in which the mark is used. P>ut such an assignment 
must be in writing, duly acknowledged according to the 
laws of the country or state in which the same is exe¬ 
cuted. Tt is void as against any subsequent purchaser 
for a valuable consideration without notice, unless it is 
recorded in the Patent Office within three months from 
the date thereof. Under the statute, this oral assign¬ 
ment was ineffectual to transfer title. Kidd v. John¬ 
son, 100 U. S. 617, 25 L. Ed. 769; President Suspender 
Co. v. Macwilliam, 238 F. 159 (C. 0. A. 2nd). A com¬ 
mon-law trade-mark may be conveyed with the sale of a 
business bv oral transfer. Carroll v. Duluth Superior 
Milling Co., 232 F. 675 (C. C. A. 8th). But here we have 
a registered trade-mark and the statute is controlling.” 

Certainly there has been no compliance with the Statute 
Title 15, Section 90, and no transfer of title of either the 
trade-mark “Pep” 158,595 or the trade-mark “AYoco Pep”, 
124,431. 
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i Trade Mark Not a Right in Gross. 

Entirely aside from statutory trade-mark, the instruments 
relied upon by Appellant would be ineffective to transfer 
title to Appellant. There is no such thing as conveyance of 
a trade-mark in gross but must, as a matter oi law, be appur¬ 
tenant to a business. 

United Drug Co. v. Redan us Co.. 248 U. S. 90. 

It is not the subject of property except in connection with 
an existing business. 

Hanover Milling Co. v. Metcalf, 240 U. S. 403. 

Crescent Oil Co. v. Tib C. Robinson & Son Co., 1910, 
34 App. D. 0. 440. 

“Evidence consisting of sales memoranda and bills 
showing frequent sales made in a year prior to the adop¬ 
tion and use of the word ‘ Autoline’ by the other party, 
and thereafter, of oil designated as ‘Autolene,’ but not 
showing that the name was affixed to or marked upon 
the packages, is insufficient to show prior use of the 
name as a trade-mark.” 

Sauers Milling Co. v. Kehlor Flour Mills Co., 1913, 
39 App. D. C. 535. 

“An assignment of a trade-mark, unaccompanied by 
'the business or good will in which the trade-mark had 
| been used, is ineffectual for any purpose except as evi¬ 
dence of abandonment of the mark by the assignor, and 
confers upon the assignee no exclusive right to its use.” 

.Jackson Corset Co. v. Cohen, 1912, 38 App. D. C. 4S2. 

“As the primary object of a trade-mark is to indicate 
the origin of the article to which it is affixed, there is 
no distinct property right in the mark separate from the 
article to which it has been associated; in other words, 
the trade-mark may not be assigned in gross.” 

Giving Pure Oil Company’s proofs the most liberal inter¬ 
pretation, they fall far short of the standards set up and es- 







tablished thirty years ago by the Court of Appeals of the 
District of Columbia and followed uninterruptedly and uni¬ 
formly ever since that time. 

Mayer F. & J. Co. v. Virginia-Carolina C. Co., 35 App. 

D. C. 426. 

“In this case the Southern Fertilizing Company 
wound up its affairs and abandoned its business. 
Necessarily, its good will became extinct. There was 
nothing tangible to which it might attach. What is in¬ 
cluded under the term ‘good will’ ‘varies almost in 
every case, but it is a matter distinctly appreciable, 
which may be preserved (at least, to some extent) if the 
business be sold as a going concern, but which is wholly 
lost if the concern is wound up, its liabilities discharged 
and its assets got in and distributed.’ ’’ 

Wedderburn v. Weddcrburn, 22 Beav. 84. 

“Had the appellee's predecessor, Allison & Addison, 
manufactured the fertilizer sold by it under the trade 
name here in question, under the same formula, and 
from the same grade of material as that manufactured 
by the Southern Fertilizing Company, we might be con¬ 
fronted ivith a different case. However, there is noth¬ 
ing in the evidence to this effect. The circulars issued 
by the Southern Fertilizing Company, as testified to by 
the witnesses, stated such to be the case, but there is no 
sworn statement to prove that this was ever done, or 
even intended to be done at the time the circulars were 
issued. One witness testified that Allison & Addison 
did receive from the Southern Fertilizing Company its 
formula and some raw material, but, on cross-examina¬ 
tion, this witness admitted that he knew nothing of the 
transaction other than what he had heard. 

“Appellee is the junior party to this interference. 
The testimony offered on its behalf fails to overcome 
the burden thus resting upon it. 

“The purpose of the trademark law is as much for 
the protection of the public as for the manufacturer or 
dealer. The public has a right to know the origin of 
goods and commodities which it purchases. The public 
comes to recognize commodities designated by a partic¬ 
ular mark as the product of a certain dealer, and as 
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containing certain characteristics and qualities. If the 
owner of a mark be permitted to sell it, unaccompanied 
by the business by which it has become known to the 
trade, for use on goods of the same general class, but 
possessing different characteristics and qualities, one 
I of the purposes of the law has failed and a fraud upon 
the public sanctioned. 

“* # *. When the owner abandons his mark, if be¬ 
comes the subject of reappropriation and the property 
of the first taker. We fail to see why one already using 
the mark, where, as in this ease, he has acted in good 
faith and without knowledge of its prior use. should not 
be as much entitled to appropriate it as one whose date 
i of adoption is subsequent to the abandonment. Be¬ 
tween the date of abandonment of the mark by the 
Southern Fertilizing Company and the date of adoption 
j by Allison & Addison, appellant enjoyed the exclusive 
use of the mark. This, we think, amounted to a valid 
appropriation and entitled him to registration.” 
(Italics added) 

The above case is still the recognized precedent. 

Yomighusband v. Coe, 45 U. S. P. Q. 548 (D. C., D of 
C. Judge Pine) 

“* * # . It is further my opinion that the evidence 
of the handing over of some labels, bottles, etc. by 
Stearns and Company to MeKnight was not sufficient 
to answer the requirement that the ‘business or prop¬ 
erty' must be transfered to constitute a valid assign- 
! ment. Mayer Fertilizer <ft Junk Company v. Virginia- 
Carolina Chemical Company. 35 App. D. C. 425, 10 CD 
399; Fries & Fries Company v. The Excel Company, 
Inc*., 57 App. D. C. 46, 16 F. (2d) 542. In these circum¬ 
stances plaintiff was not entitled to have the trade mark 
ETERNAL registered. Seubert v. Santaella & Com- 
i pany, 36 App. D. C. 447, 11 CD 341. # # *” (Italics 
added.) 

Kelly Brothers Company v. Philip Blum <£ Company , 
Inc. 48 U. S. P. Q. 701 (C. D.). 

“This case is a sequel to that of Kelly Liquor Co. v. 
National Brokeraqe Co. 26 C. C. P. A. 1110,102 F. (2d) 
857 (41 U. S. P. Q. 311)” * * * While the assignor of 
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the senior party could acquire no rights in the mark 
as against the owner thereof prior to abandonment, it 
became “the subject of reappropriation and the prop¬ 
erty of the first taker” immediately upon abandonment. 
Mayer Fertilizer d Junk Co. v. Yirginia-Carolina 
Chemical Co., 35 App. D. C. 425. (Italics added.) 

Gulf Refining Company v. J. Cohen d Son, 41 U. S. 

P. Q. 37 (C. D.) 

* * * “In my opinion, it appears from the record that 
the senior party by the assignment did not actually ac¬ 
quire any good will or any business in connection with 
which the mark was used by The Neville Company and 
therefore the assignment is not effective to give the 
senior party the right to be granted registration on 
The Neville Company application. Mayer Fertilizer 
& Junk Company v. Yirginia-Carolina Chemical Com¬ 
pany, 35 App. D. C. 425 1910 C. D. 399.” (Italics 
added.) 

If business is not transferred assignee receives only 
right of action against assignor. Assignment must include 
trade mark, good will and business. 

Fries d Fries Co. v. Excell Co., Inc. 16 F. (2d) 542: 
57 (App. D. C.) 

“It will be observed that this assignment was ac¬ 
quired almost two years after the application of appel¬ 
lant company was filed, but in any event it could not 
be made to relate back to the use of the mark by the 
X. L. Pharmacal Company, since the business of that 
company was not transferred, and the good will of the 
business did not accompany the assignment of the mark. 
All that the appellant company acquired was the right 
to use that mark as against its prior owner. It acquired 
no such right from the prior owner as would enable it 
to attach its use to the use made by its assignor. The 
Commissioner was therefore right in holding that ap¬ 
pellee company was entitled to no earlier date than 
February, 1922.” 

Andrew McLean Co. v. Adams 1908, 31 App. D. C. 

509. 
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“The burden of proof is on the opposer to show that 
deception of the public by reason of similarity of ap¬ 
plicant's mark to that of opposer would probably 
follow.” 

Burger Bros. Co. v. Maloney-Davidson Co. (DC W. 
Ivy.) 23 U. S. P. Q. 299. 

“Assignment which attempts to assign trade mark 
“together with goodwill of business in connection with 
which used" does not constitute valid assignment if 
in fact business was not transferred: goodwill is not 
transferable without the business, or right to manufac¬ 
ture and sell article to which attached, or right to use 
and occupy premises in connection with which it 
exists.” 

America)/ Crayon Co. v. Prang Co.. (DC Me.) 12 U. 
S. P. Q. 384 (On Appeal 16 U. S. P. Q. 133). 

“Granting clause of trade mark assignment specifi¬ 
cally excepts certain goods and so did not transfer en¬ 
tire business although whereas clause mentioned entire 
business. 

TT\ G. Reardon Laboratories , Inc. v. B. <£ B. Ex- 
terminatores. Inc. (DC Md.) 17 U. S. P. Q. 406 (On 
appeal 22 l\ S. P. Q. 22) 

“Trade mark may not be validly assigned apart from 
business to which it relates. 

It is obvious that the hybrid proofs presented by the Ap¬ 
pellant fall short of sustaining the burden on it, to establish 
title to these two marks. 

Use of the Trade Mark “Pep” Not Established 

By Appellant. 

Even if Appellant succeeded in proving ownership of the 
trade mark “Pep”, it would avail itself nothing because of 
failure to prove use of the mark. Use of a trade mark on 
and before the date of filing the notice of opposition is a 
condition precedent under the statute (U. S. C. Title 15 
Sec. S5). Attention in this connection is directed to a por- 


19 


tion of the decision of the Examiner of trade mark inter¬ 
ferences. 

“Concerning the question of the actual use in trade of 
this notation ‘Pep’ on gasoline by the opposer and its 
predecessors, the evidence is not satisfactory. It does 
not affirmatively appear herein that on or about Feb¬ 
ruary 14,1935, the date of filing of the notice of opposi¬ 
tion herein, or for a considerable period prior thereto, 
the opposer was actually using this notation 'Pep’ 
alone. It does, however, appear that the opposer has 
use it in connection with other features, of which the 
marks ‘Purol-Pep’ and ‘Woco Pep’ are illustrative. 
Since it does not so appear, and even if the opposer 
may be deemed to be the owner of the mark 'Pep’, 
this lack of use on or about the date of filing the notice 
of opposition is deemed to preclude the opposer from 
qualifying under the language which is underscored by 
the examiner in the following statutory language taken 
from this confusion-in-trade clause: (Italics added.) 

“* * * owned and in use by another * * *” 

National Shorthand Machine Co. v. Stenotype Co., 
126 Ms. D. 43; 

Amendola v. Forbes, 159 Ms. D. 454; 

Tanqueray, Gordon <£ Co., Ltd. v. Gordon Distribut¬ 
ing Co., Inc. 159 Ms. D. 459; 

Model Brassiere Co., Inc. v. Bromley-Shepard Co., 
Inc., 411 0. G. 53S; 49 F. (2d) 4S2;‘ 18 C. C. P. A. 
1294; 

The Wiegel Candy Co. v. Brown <0 Haley, 137 Ms. 
D. 350.” 

Appellant introduces no evidence and made no effort to 
prove use of the trade-mark “Pep” by the Pure Oil Com¬ 
pany and the Pure Oil Company has not proven a single 
trade-mark use of the trade mark “Pep” Xo. 158,595. 
Since the Appellant has failed to prove ownership and use 
of the mark “Pep”, manifestly it can claim no rights there¬ 
under. 


Model Brassiere Co.. Inc. v. Bromley-Shepard Co., 
Inc. 18 C. C. P. A. 1294; 49 F. (2d)'482. 
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“It is clear to use that there is a distinction between 
the proof required to show the statutory authority to 
petition for cancellation and the injury or damage 
which would be resultant from an invalid registration 
in a case where the petitioner claimed to be the owner 
of a valid trade mark, and a case where he disputed the 
right of ownership in anyone. In the former it is clear 
that he should show such facts as would show his own¬ 
ership an-d use at the lime the petition ivas filed. In 
that ease it would be important for him to allege and 
prove that he was making a trade mark use of the mark 
at the time of filing the petition, since, if he was not 
using it at that time, it would be possible that he had 
abandoned its use altogether. 

“In respect to this issue, we think it sufficient, in the 
i kind of case, for the petition to allege and show facts 
i sufficient to establish the injury and his statutory right 
to file the petition. To do this, in our judgment, he is 
not required to show that he, on the date of filing the 
petition, was actually using the descriptive term on or 
in connection with his goods, as he icould be required 
to do if he claimed ownership in a valid mark.” (Italics 
added.) 


The Trade-Mark “Woco Pep.” 

It is now manifest that the Appellant has failed to prove 
ownership of the trade-mark “Woco Pep’- and both the 
Patent Office and Court has so held. The depositions taken 
herein by Appellant fail to improve the alleged chain of 
title to this mark. The concurrent decisions of the Patent 
Office and the court must therefore be presumed to be cor¬ 
rect. The abortive attempts made to transfer title to this 
trade-mark have resulted in consummate failure. The 
oral testimony of the Appellant in this cause only further 
confuses the chain of title. Appellant’s attempt to “patch 
up'l the gaps in its alleged title to “Woco Pep” must fail 
here just as it did in the Patent Office and trial court. Cer¬ 
tainly the proofs here offered do not meet the requirements 
of Mayer F. & J. Co. v. Virginia-Carolina C. Co., 35 App. 
D. C. 426. Since the Appellant has failed to prove owner¬ 
ship to the trade-mark “Woco Pep” it is unnecessary to 
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consider whether or not this mark has been in use since use 
of the mark by a stranger to this record can be of no avail 
to this Appellant. Even if Appellant was able to prove ad¬ 
vertising use of the notation “Pep” it would be of no avail 
to it in this case. 

Sears. "Roebuck S Co. v. Old Colony Shoe Company. 

29 U. S. P. Q. 169. 

* * *. “It will be observed that, although appellant 
alleged in its petition for cancellation that it had adver¬ 
tised its ‘Gold Rond’ shoes, and had received some or¬ 
ders for ‘ “Gold Bond” oxfords’ long prior to appel¬ 
lee’s date of first use, as set forth in its trade mark 
registration, the petition contains no allegations that 
appellant had applied its alleged trade mark to its 
goods, or that it had actually sold its goods under 
its mark. It is alleged in the petition, however, that 
it is now using the notation ‘Gold Bond’ as a trade 
mark on its shoes. 

The declaration that appellant advertised its shoes 
as ‘Gold Bond’ shoes, and received some orders for 
‘ “Gold Bond” oxfords.’ prior to appellee’s first use 
of its mark, is not an allegation of a trade mark use, or 
of a use analogous thereto, of the term ‘Gold Bond.' ” 

Battle Creek Sanitarium Co. v. Fuller. 1908, 30 App. 

D. 0. 411. 

“The allegation in an opposition to the registration 
of certain words as a trademark that the opposer uses 
the words, or words of similar import, in its adver¬ 
tising matter, and has so used them for about 28 years, 
is insufficient.” 

Puro-Pep, Purol-Pep, Poco Pep. 

Appellant’s three remaining registrations, “Puro-Pep,” 
“Purol-Pep,” and “Poco Pep” need not now be considered 
in connection with the confusion-in-trade clause of the trade 
mark statute, referred to supra. The earliest date which 
Appellant is entitled to claim, under these three registra¬ 
tions, is considerably subsequent to Appellee's proven dates 
of use of Appellee's mark here at issue. At the trial of this 
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case counsel for Appellant conceded that there had been 
no use of the “Purol-Pep” trade-mark prior to the summer 
of 1929 (see also Appellant’s App. 55) and no attempt was 
m;ule to show any use whatsoever of the trade-marks 
“Puro-Pep” and “Poco Pep.*’ It is true that the filing 
date of Appellant’s trade-mark “Puro Pep” is April 1929 
but even this date is more than six months subsequent to 
Appellee’s proven dates of use of Appellee’s exact mark 
here at issue. Appellee further proved use of the trade¬ 
mark “Pep-O-Line” as early as 1926, and trade-mark use 
of the notation “Pep” as early as 1927 on both oil and gas 
in addition to proving use of the notation “Pep” in its 
corporate name as early as the year 1921 and use of the 
combined words “Pep Boys” as early as 1923. 

The Notation “Pep.” 

Even if the Appellant had been able to prove its case 
it would not be entitled to prevail. The trade-marks 
“Pep" and “W'oco Pep” were registered for gasoline. 
Appellee’s trade-mark is a composite mark, of which the 
notation “Pep” is only a part, for a lubricant. 

Gerstenderfer Bros. v. United Supply Co., 58 App. 

I). 0.192; 26 F. (2d) 564. 

I “. . . when we consider the dissimilarity of the 
, marks and the dissimilaritv of the use to which the 
goods are appropriated, we are of opinion that the 
likelihood of confusion is quite remote.” 

Furthermore, the notation “Pep” is a word which has a 
fixed definite meaning in the English language and is and 
has been extensively used for many years. A recent case 
has held this mark to be descriptive as applied to a beverage. 

Pepsi-Cola Co. v. Krause Bottling Co. et al., 92 F. 
(2d) 272, 1937. 

, “ ‘Pep’ is a slang word that has come to have a well- 

known and generally accepted meaning in our language. 
Presumably derived from the word ‘pepper,’ it is in use 
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generally as denoting vim, vigor, energy, or anything 
that will impart those or similar qualities when a food 
or drink is used. It is defined in Webster’s Dictionary 
as ‘effective energy or power.* Its use is too general 
and its significance too well known to permit of its ap¬ 
propriation as a trade-mark for the exclusive use of any 
one manufacturer. 

♦ **#### 

“In the case of Coca-Cola Company v. Koke Com¬ 
pany, 254 U. S. 143, 41 S. Ct. 113, 114, 65 L. Ed. 181); 
the Supreme Court held that while the Coca-Cola Com¬ 
pany was entitled to an injunction prohibiting the use 
of the word ‘Koke’ by a competitor because the word 
‘Coke’ has acquired a secondary meaning with respect 
to the drink ‘Coco-Cola,’ at the same time the court 
held that that company had no right to appropriate, to 
its exclusive use, the word ‘Dope,’ We think this 
case controlling here. The words ‘Dope’ and ‘Pep’ 
are in the same category when used by those who, in the 
language of Mr. Justice Holmes, ‘are incapable of dis¬ 
criminating speech.’ ” 

In re Excelsior Shoe Co.. 1913, 40 App. I). C. 480. 

“The rule that a judge is not to shut his eyes to what 
everybody else of intelligence knows applies in proceed¬ 
ings in the Patent Office.” 

Burger Brewing Co. v. Maloney-Davidson Co.. (C. C. 
A'. Ky. 1936)' 86 F. (2d) 815. 

“Symbol or device which has lost all elements of orig¬ 
inality and distinctiveness through general use is avail¬ 
able for use as trade-mark by all who fairly and in good 
faith choose to make use of it.” 

The notation “Pep” perhaps never did but most certainly 
does not at the present time indicate origin of goods of any 
particular manufacturer. Even though it may have been a 
valid trade-mark some years ago it must be regarded publici 
juris at the present time. A mark which is publici juris 
manifestly cannot be a valid trade-mark. 
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Star Brewery Co. v. Val. Blatz Brewing Co.. 36 App. 

D. C. 534. 

i “The question presented by this record is whether 
the representation of a star, as a mark for beer, has 
become public} juris, so as to destroy the right of its 
registration as a trade-mark therefor. It it has lost 
this capability of exclusive appropriation, the refusal 
of the Commissioner to register it for the applicant 
must be upheld. As said by Mr. Justice Robb in a re¬ 
cent case: ‘In a trade-mark interference proceeding, 
the issue which the Commissioner is called upon to de¬ 
termine is not merely one of priority, as in a patent 
interference proceeding, but involves any issue that 
might be raised in an ex parte case.’ 

Be Herbst. 32 App. D. C. 565. The law governing the 
question when a trade-mark ceases to be an exclusive 
right because of its general use has been declared by 
Mellish, L. J., in the following language: ‘There is no 
doubt, I think, that a word which was originally a trade¬ 
mark, to the exclusive use of which a particular trader, 
or his successors in trade, may have been entitled, may 
subsequently become public} juris. * * * Then, what 
is the test by which a decision is to be arrived at, 
whether a word which was originally a trade-mark has 
become public} juris j I think the test must be whether 
the use of it by other persons is still calculated to de¬ 
ceive the public, whether it may still have the effect of 
inducing the public to buy goods not made by the orig¬ 
inal owner of the trade-mark, as if they were his own 
goods. If the mark has come to be so public and in such 
universal use that nobody can be deceived by the use of 
it, and can be induced from the use of it to believe that 
he is buying the goods of the original trader, it appears 
to me, however hard to some extent it may appear on 
ithe trader, yet practically, as the right to a trade-mark 
is simply a right to prevent the trader from being 
cheated by other person’s goods being sold as his goods 
through the fraudulent use of the trade-mark, the right 
to the trade-mark must be gone.’ Ford v. Foster, L. R. 
Oh. 611-628,41 L. J. Oh. N. S. 682, 27 L. T. X. S. 219, 20 
Week. Rep. 818. 

“The same general doctrine has been declared by the 
Supreme Court of the United States. Saxlehner v. 
Eisner & M. Co., 179 U. S. 19-36, 45 L. Ed. 60-75, 21 
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Sup. Ct. Rep. 7; French Republic v. Saratoga Vichy 
Spring Co., 191 U. S. 427-436, 48 L. Ed. 247-252, 24 Sup. 
Ct. Rep. 145.” (Italics added.) 

As already indicated herein, the Commissioner of Pat¬ 
ents was a party defendant on an ex parte issue. Appellee 
introduced evidence, on this ex parte issue, in the form of 
fifteen (15) prior registered trade marks in which the nota¬ 
tion “Pep” appears in whole or in part on goods of the 
same descriptive properties as those here at issue, the first 
of said registrations having been granted in 1915 (Tr. 
1047). It is believed that these prior registrations will 
show the notation “Pep” per se to be publici juris. if fur¬ 
ther evidence of that fact should be necessary. 

Appellee’s Mark is Composite. 

The Appellee is not attempting to register anything but 
its composite mark “The Pep Boys, Manny, Moe & Jack” 
with three caricatures. As we have seen, the designation 
“Pep Boys” has been applied to Appellee’s predecessors 
(The original partners) and their products since as early 
as the year 1923. Appellee’s mark is consequently entitled 
to be considered in its entirety and not dissected. 

Pepsodent Co. v. Comfort Mfg. Co., 1936, 83 F(2d) 
906, 23 C. C. P. A., Patents, 1224. 

In determining probability of confusion, trade-marks 
must be considered as whole and not dissected, as by 
considering particular syllable. 

• • * • 

Vick Chemical Co. v. Thomas Kerfoot <& Co., 1935 80 
F. (2d) 73, 23 C. C. P. A., Patents, 752 

Trade-marks cannot be dissected, but must be consid¬ 
ered as a whole in determining question of confusion 
similarity. 

• • * • 

Apex Electrical Mfg. Co. v. Landers, Frary <& Clark, 
1930, 41 F. (2d) 99, 17, C. C. P. A., Patents, 1184 
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1 In determining whether trade-names will be confus¬ 
ing or not, consideration should be given to whole words 
rather than to a syllable common to both names. 

* # # # 

Shelly OH Co. v. Powerine Co., 1936, 86 F. (2d) 752; 

24 C. 0. P. A., Patents, 790. 

“In determining similarity of trade-mark and likeli¬ 
hood of confusion resulting from the con-current use 
thereof, dissection of marks is improper. The marks 
must be viewed in their entirety.” 

The Court of Appeals of the District of Columbia in 
Sheffield-King Milling Co. v. Leopold-Reid Co.. 50 App. 
D. C. 200, 267 f. 716, held: 

“Opposition to a mark for wheat Hour consisting of 
the portrait of a man, with the words ‘Jean Baptiste 
Faribault" written beneath the picture and words be- 
1 ing located in a circular field, with a representation of 
stalks of grain on either side of the portrait, is not sus¬ 
tained by showing prior use of the word ‘Faribault 
Fancv", the onlv common feature of the marks being 
‘Faribault’, which is the name of a town in Minnesota 
where both parties are located and which any one has 
a right to use. 

Where an opposer shows only that he was the first to 
adopt and use the geographical word ‘Faribault’ on 
wheat flour, he fails to establish injury by the regis¬ 
tration of the word together with other arbitrary fea¬ 
tures for goods of the same descriptive properties.” 

i APPELLANT’S BRIEF. 

Appellant's brief presents no facts upon which this court 
should overrule the trial court. On the contrary, Appel¬ 
lant's brief, if any thing, emphasizes the correctness of the 
decisions of the Patent Office and the court. On page 3 
Appellant admits that its burden is heavy to overcome the 
decision of the trial court. Appellant’s burden is much 
heavier than usual here because on the issues involved in 
this appeal, Appellant is faced with the unfavorable de¬ 
cisions of the Examiner of Interferences in the Patent 
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Office, the decision of the Assistant Commissioner, in con¬ 
junction with the decision of the trial court. It is of course 
true that the Assistant Commissioner held Appellee’s mark 
to be in conflict with Appellant’s marks “Purol-Pep”, 
“Puro-Pep”, and “Poco Pep” but priority over these 
marks has been established by Appellee in the trial court. 
The proofs in this connection were so strong that the Ap¬ 
pellant, to quote the words of Mr. Justice Bailey, “prac¬ 
tically conceded” priority. Also in this connection atten¬ 
tion is directed to Appellant’s Exhibit, (Appellant’s App. 
55) 

“Purol Pep introduced late in 1929. Complete sales 
data not available for years 1929 to 1932, therefore esti¬ 
mated sales are shown in total onlv.” 

There has never been any use of the marks “Puro-Pep” and 
“Poco Pep" by Appellant, as far as this record is con¬ 
cerned. 

Consequently likelihood of confusion in trade between 
Appellee’s mark and Appellant’s marks “Purol-Pep”, 
“Puro-Pep”, and “Poco Pep”, is of no moment because of 
Appellee’s proven and conceded priority. 

In Appellant’s brief, page 5, we find the following: 

“By an assignment executed and acknowledged Sep¬ 
tember 20, 1927 . the Champlin Refining Company trans¬ 
ferred the trademark PEP “together with the good-will 
of the business in connection with which” the mark 
was used, to The Pure Oil Company, Appellant-opposer 
(Appellant’s App. 36). At that time, Pure began us¬ 
ing the mark PEP for gasoline with its name 
“PUROL” prefixed thereto and since then its gasoline 
has been designated and advertised under the name 
PUROL-PEP (Appellant’s App. 54-55). From the 
Fall of 1929 thru 1939, Appellant-opposer sold # * 
(Italics added) 

Even if it could be assumed, and certainly this is not the 
case, that the Champlin Refining Company had received 
good title, there was a gap of two years between the time 
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Champlin Refining Company assigned the trade-mark 
“Pep” and the date when Appellant is alleged to have 
started using the notation “Pep” in conjunction with the 
name “Purol”. There is no proof of use of the trade-mark 
“Pep” by The Pure Oil Company at any time. Title to 
the statutory trade-mark “Pep” passed into the public do¬ 
main long prior to either September 20, 1927 or the Fall of 
1929. 

Lazar v. Cecelia Com pany. 43 U. S. P. Q. 496 (D. C., 
S.I)., X.Y.) 


“* * * However, it has been held that after a com¬ 
pany has ceased doing business it has no “good will in 
connection therewith” to convey and any subsequent 
assignment is ineffectual. Kelly Liquor Co. v. National 
Brokcrafie Co.. 102 F(2d) 857,41 U. S. P. Q. 311); La 
Fayette Brewery. Inc. v. Bock Island Brewing Co., 87 
F(2d) 489 (32 U. S. P. Q. 391) (Italics added) 


Appellant’s alleged chain of title to the trade-mark 
“Woco Pep” is equally foraminous. There never was a 
transfer of the trade-mark “Woco Pep” with the business 
and good will from the trade-mark proprietor to The Pure 
Oil Company. Appellant sets forth in its brief, page 6: 

“As to the Georgia business the original corporation 
which began using the trade-mark WOCO PEP there— 
pe. the Wofford Oil Company of Georgia —is still in 
existence today, without any change in structure (Ap¬ 
pellant’s App. 92).” 


As far as the public is concerned therefore, “Woco Pep” 
has been sold by the Wolford Oil Company from the be¬ 
ginning and is still being sold at the present time. Conse¬ 
quently, under the precedents of this court for the past 
thirty-five years or more, some of which are set forth herein, 
there could be no transfer of trade-mark title to The Pure 
Oil Company. 

Appellant has wholly failed to prove ownership to either 
the trade-marks “Pep” or “Woco Pep”. Consequently 
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what has been done by strangers to this record can be of 
no avail to appellant. Furthermore, the fact that motorists 
in the South call for “Pep” gas and receives Woco Pep sold 
by Wolford Oil Company, while motorist in the North who 
call for “Pep” gas may receive Purol Pep, put out by Pure 
Oil Company is only helpful to show that this notation is 
publici juris. Appellant could not possibly be damaged or 
injured by the registration of the mark here at issue to Ap¬ 
pellee and consequently Appellant’s case must fail. 

APPELLANT’S NOTICE OF OPPOSITION SEEKS RE¬ 
LIEF UNDER THE CONFUSION-IN-TRADE CLAUSE 
OF STATUTE. 

Appellant in its brief (pages 25 and 26) cites a number 
of cases, involving the descriptive words SHREDDED 
WHOLE WHEAT, ASBESTOS, ELECTRO, etc. 

Appellant especially emphasizes the Electro Steel Case. 
The present proceedings, instituted by Appellant, is brought 
under the confusion-in-trade clause of the statute (U. S. C. 
Title 15, Section 85). 

# * * “As to be likely to cause confusion or mis¬ 

take in the mind of the public, or to deceive purchasers, 
shall not be registered” * * * 

In this connection see Appellant’s Notice of Opposition 
(Tr. 274-2S6) Appellant is now for the first time invoking 
the so-called “Descriptiveness Clause” of the statute: 

“provided that no mark which consists 
merely of the name of an individual, firm, corporation 
or association * * * or merely in words or de¬ 

vices which are descriptive of the goods with which 
they are used or of the character or quality of such 
goods * * * s h a n he registered under the terms 

of this sub-division of this chapter.” (U. S. C. Title 15, 
Section 85.) (Italics added) 

Rockwood Pottery Co. v. Wilhelm Co ., 43 App. D. C. 1. 

“It is urged that the mark can not legally be regis¬ 
tered the Appellee, since it is the distinguishing part 
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of the corporate name of Appellant company. The use 
of a corporate name is forbidden by statute. Asbestone 
!Co. v. Philip Carey Mfg. Co., 41 App. D. C. 507. This 
objection, however, is not set out in the Notice of Op¬ 
position and, however mandatory the statute may be 
upon the Commissioner of Patents in determining the 
legal registrability of a trade-mark, it may be waived 
by an opposer. it is optional with Appellant to op¬ 
pose or not, and as to any matter not set out in the No¬ 
tice of Opposition, it is as if no notice had been filed. 
The objection, therefore, is not available at this late 
stage in the proceedings.” 

However, for appellant to invoke the descriptiveness 
clause of the statute, even if said clause had been set up 
in its Notice of Opposition, Appellant would have to prove 
priority of use of the notation “Pep”. This, Appellant 
has : certainly failed to do, as the Patent Office and trial 
court have already held. Furthermore, it must of course 
be borne in mind that Appellee’s mark is not the notation 
“Pbp” but “The Pep Boys, Manny, Moe & Jack,” with 
three caricatures. 

CONCLUSION. 

Appellant has, by the admissions in its own brief, failed 
to prove ownership of the statutory trade-marks “Pep” 
and “Woco Pep”. It follows that any use of these marks 
by Appellant’s alleged predecessors can be of no avail to 
Appellant. Appellant’s attempt to now place these trade¬ 
marks “Pep” and “Woco Pep” in the category of com¬ 
mon-law trade-marks is obviously of no importance. Ap¬ 
pellant has not and could not prove common-law use of 
either the trade-mark “Pep” or “Woco Pep”. The nota¬ 
tion “Pep” has not been used in any way by the Appellant. 
By the same token Appellee’s proofs established beyond 
preadventure priority of use of its identical mark here at 
issue over Appellant’s marks “Puro-Pep” No. 281,299, 
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March 17, 1931, “Purol-Pep”, Xo. 281,300, March 17, 1931, 
and “Poco Pep”, Xo. 281,321, March 17, 1931. It is there¬ 
fore submitted that the affirmance of the decision of the 
lower court is in order. 

Respectfully submitted, 

Bernard F. Garvey, 

Denrike Building, 

1010 Vermont Ave., N. W., 
Washington, D. C., 

Attorney for Appellee. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLEE. 

254 Endorsed: Mailed Apr 2S 1937. 

Paper No. 59 

Final Hearing: JC:CET 

March 26, 1937. 

In The United States Patent Office 


Opposition No. 14,513 


The Puke Oil Company 
v. 

The Pep Boys—Manny, Moe & Jack. 


Application No. 358,495, Filed November 21, 1934, 
Published January 15, 1935. 


Automobile Lubricating Oils and Cup Grease, etc. 


Mr. Edward H. Lang for The Pure Oil Company. 

Messrs. Clarence A. O'Brien and Hyman Berman for The 
Pep Boys—Manny, Moe & Jack. 


This is an opposition which was heard together with a 
companion proceeding, Cancellat ion No. 2870. The opposer 
has filed testimony in both proceedings and stipulated testi¬ 
mony (Papers Nos. 24, 32 and 34) in the instant one, 
whereas the applicant, which is the petitioner in Cancella¬ 
tion No. 2870, filed testimony only in the latter proceeding. 
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The parties have agreed that the evidence filed in either of 
these cases may be used in the other. 

Cancellation Xo. 2870 was reopened on May 28,1936 after 
final hearing therein, upon a motion filed by the respondent, 
here the opposer, for the purpose of enabling the latter to 
take testimonv to establish the execution of a written as- 

w 

signment, opposer’s Exhibit 7. On rehearing both parties 
were represented by counsel, as they were at the former 
hearing. Briefs have been filed by both parties. 

The allegations contained in the notice of opposition only 
relate to and seek to draw in the confusion-in-trade clause 
of Section 5 as the sole statutory ground for negativing 
the “right of registration” (Section 7) claimed by the 
applicant. 

255 For the purpose of seeking to qualify under the 
confusion-in-trade clause the opposer relies on a 
variety of marks, some of which are specifically different 
from each other. It is convenient first to consider the mark 
which is disclosed in Registration Xo. 158,595 which was 
issued to a predecessor of the opposer, to wit, the American 
Oil Company, upon an application filed in 1919, and this 
mark is the notation “Pep” for use on gasoline. In only 
one, namely, the last of four mesne assignments, is this 
registration found to be recited, and that is the last one 
which is identified as opposer \s Exhibit Xo. 7. This last 
mentioned document was executed by a successor to the 
registrant, American Oil Company; however, it fails to ap¬ 
pear that the latter ever made an assignment of the regis¬ 
tration in question in compliance with the requirements of 
Section 10. This registration, therefore, is here of no effect 
on behalf of the opposer as evidence of use of the notation 
disclosed therein. 

Beldon v. Zophar Mills (C. C. A. 2nd; 34 F. 2d) 125. 

In this connection the distinction between the ownership of 
a trade-mark and the right of registration, and therefore 
the transfer of each, must be borne in mind. 

Macauley v. Malt-Diastase Co., 338 D. G. 4; 55 App. D. C. 

277; 1*925 C. D. 269. 
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Concerning the question of the actual use in trade of this 
notation “Pep” on gasoline by the opposer and its predeces¬ 
sors, the evidence is not satisfactory. It does not affirma¬ 
tively appear herein that on or about February 14, 1935, 
the date of filing of the notice of opposition herein, or for 
a considerable period prior thereto, the opposer was actu¬ 
ally using this notation “Pep” alone. It does, how- 
256 ever, appear that the opposer has used it in connec¬ 
tion with other features, of which the marks “Purol- 
Pep” and “Wocopep” are illustrative. Since it does not so 
appear, and even if the opposer may be deemed to be the 
owner of the mark “Pep”, this lack of use on or about the 
date of filing of the notice of opposition is deemed to pre¬ 
clude the opposer from qualifying under the language which 
is italicized by the examiner in the following statutory 
language taken from this confusion-in-trade clause: 

“. . . owned and in use by another. . .” 

National Shorthand Machine Co. v. Stenotvpe Co., 
126 Ms.D. 43; 

The Wiegel Candy Co. v. Brown & Haley, 137 Ms.D. 350; 

Amendola v. Forbes, 159 Ms.D. 454; 

Tanqueray, Gordon & Co., Ltd. v. Gordon Distributing 
Co., Inc., 159 Ms.D. 459; 

Model Brassiere Co. Inc*, v. Bromlev-Shepard Co., Inc., 
411 0. G. 538; 49 F. (2d) 482; 18 C. C. P. A. 1294. 

It remains to consider whether use by the opposer of the 
remaining marks, viz., “Purol-Pep”, “Puro-Pep”, “Woco¬ 
pep” and “Poco Pep” would be likely to be confused with 
the mark used by the applicant and disclosed in the drawing 
of i the application involved herein. An inspection of this 
drawing shows the notation “The Pep Bovs” closely associ¬ 
ated with spaced representations of the faces of three men, 
adjacent to which appears the legends “Manny,” “Moe” 
& “Jack.” Some of the goods sold by both parties include 
automobile lubricating oils, so that the goods of the parties 
are deemed to possess the same descriptive properties. 
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These marks must be considered as a whole, and the nota¬ 
tion “Pep” being the only common resemblance is naturally 
stressed by the opposer. There is some testimony to 
257 the effect that some of the goods of the opposer are 
called for merely by the notation “Pep.” Doubtless 
some customers also call for it by one or more of the pre¬ 
fixes thereto found in the marks used by the opposer. This 
is a factory which may be properly considered but it is not 
necessarily controlling since, as hereinbefore stated, the 
marks must be considered as a whole. 

Quaker City Flour Mills Co. v. The Quaker Oats Co., 214 
0. G. 684; 43 App. D. C. 260; 1915 C. D. 113. 

There is also some evidence to the effect that the notation 
“Pep” has been used in advertising, but such use would 
not preclude others from also using the same word in ad¬ 
vertising on some of the goods sold by the opposer, such as 
gasoline. 

Sears, Roebuck & Co. v. Old Colony Shoe Co., 82 F. (2d) 
709; 23 C. C. P. A. 1039 

The notation “Pep” is doubtless an appropriate term to 

bring home to customers in connection with gasoline that 

it has great energizing capacity. 

As hereinbefore stated, the marks must be considered as 

a whole. When so considered the examiner believes that 

thev can be concurrentlv used in trade without anv reason- 
* » * 

able likelihood of confusion. In reaching this conclusion 
the examiner believes that here the Office is concerned 
merely with the question of whether, if the marks herein¬ 
before identified are honestly used by the parties, confusion 

in trade would be likelv. 

•» 

Ward Baking Company v. New Standard Baking Com¬ 
pany, 448 6. G. 764; 21 C. C. P. A. 1173; 1934 C. D. 551; 
Stephen L. Bartlett Company v. Arbuckle Brothers, 307 
O. G. 235; 52 App. D. C. 267; 1923 C. D. 142. 
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The examiner of course recognizes that marks, like 
25S almost anything else, may be dishonestly used, and 
when so used confusion in trade will result. Such 
dishonest use will not, however, be presumed. Furthermore, 
even if such dishonest use were made to appear, which it 
has not been, it could not be properly used for the with¬ 
holding or forfeiture of a legal “statutory” right such as 
the “right of registration” (Section 7). Otherwise stated, 
the mere possibility that a mark may be dishonestly used 
and so cause confusion in trade is deemed not to be ma¬ 
terial in this legal “statutory” proceeding. 


E. I. Runner Co., Inc. v. W. F. Young, Inc., 406 0. G. 248; 
77 F. (2d) 63S; 22 C. C. P. A. 1206; 

l 

The remedy for such misuse of a mark is obviously else¬ 
where. 


Barber-Colman Co. v. Overhead Door Corp., 436 0. G. 

305 ; 65 F. (2d) 147: 20 C. C. P. A. 118: 1933 C. D. 461; 
Walter Baker & Co., Ltd. v. Altamav Chocolate Company, 
395 O. G. 1140; 37 F. (2d) 957; 17 C. C. P. A. S74; 1930 
C. D. 291. 

This conclusion is deemed to be in accord with the following 
cases involving the marks indicated: 

“O. B.”—“O. B. Joyful” and a corresponding picture 
The Alexander Milling Co. v. Verrier, 174 0. G. 1026; 
1912 C. D. 26. 

“Purex”—“Rex,” “Rexall” 

Purex Corp.. Ltd. v. United Drug Co., 439 0. G. 269; 67 
F. (2d) 918; 21 C. C. P. A. 753. 

‘ ‘ Hvglo ’ ’—‘ ‘ Gloray ’ ’ 

Graf Bros., Inc. v. Marks, 41 F. (2d) 167; (Dist. Ct. E. D. 
N. Y.) 

‘ ‘ A rksaf e ’ ’—‘ ‘ Saf epack ’ ’ 

Arkell Safety Bag Co. v. Saf epack Mills, 314 0. G. 3; 53 
App. D. C. 21S: 1923 C. D. 277. 

“Devilon”—“Red Devil” 
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William Schield et al. v. Jones, 353 0. G. 520; 56 App. 

D. C. 252; 1926 0. D. 236. 

“Enzo Jel’—“Jell-O” 

Postum Cereal Co. v. Enzo Jel Co., 401 0. G. 235; 41 F. 
(2d) 101; 17 C. C. P. A. 1258. 


259 Accordingly, for the reasons set forth above, the 
notice of opposition is hereby dismissed and it is 
further adjudged that the applicant is entitled to the regis¬ 
tration for which it has made application. 

Limit of appeal: May 18, 1937. 


April 28, 1937. 


J. CARNES 

Examiner of Interferences, 
Room 3088. 




90 Emanuel Rosenfeld was called as a witness for 
and in behalf of the plaintiffs, and being then and 
there duly sworn by the Clerk of the Court, assumed the 
witness stand and, upon examination, testified as follows: 

Direct Examination 


By Mr. Garvey: 

Q. Please state your age and occupation. A. Forty-three. 
Vice-president and treasurer of THE PEP BOYS— 
MANNY, MOE & JACK. 

Q. How long have you been associated with the PEP 
BOYS—MANNY, MOE & JACK? A. Since August of 
1921. 

Q. You are one of the originators? A. I am. 

Q. Which one are you? A. Manny. 

Q. Are you not the Manny who is referred to in the cari¬ 
cature of the trademark? A. I am. 

91 Q. What name did you open with ? A. PEP AUTO 
SUPPLY. 

Q. That was in August, 1921? A. When we secured a 
location and began setting up for business to operate in 
the name PEP AUTO SUPPLY. 
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Q. How lorn? did that continue? A. To some time in 
1928. 

Q. What was tlie name changed to at that time? A. THE 
PEP BOYS—MAXXY, MOE & JACK. 

Q. Were you incorporated in the beginning? A. No, we 
were not: incorporated in 1925. 

t*). When was the name changed to THE PEP BOYS— 
MAXXY, MOE & JACK? A. In 1928. 

Q. Plas that organization been continuously in business 
since 1921 ? A. We have. 

Q. Where did you start in business? A. 9 Xorth Sixty- 
third Street, Philadelphia. 

Q. Where are you in business at the present time? 
Ai Fiftv-two locations throughout Southeastern Pennsvl- 
vania, Delaware, Maryland, and the District of Columbia. 

Q. What products do you sell? A. Automobile acces¬ 
sories, automobile tires, tubes, oils and greases. 

Q. Have you always sold these products? A. Generally 
speaking, yes. 

Q. Has your line always been in automotive prod- 
92 ucts? A. We have always handled automotive 
products. 

Q. When did you begin selling oil and grease? A. 1921, 
about September. 

Q. What name was that sold under? A. Gulf “Refining 
Company in 1921. 

Q. Did you continue to sell oil and grease under that 
name? A. Until about 1923, possibly the early part of 1924. 

Q. Then what name did you sell under? A. Sinclair 
Refining Company. 

Q. And after that? A. We continued with Sinclair for 
some time, and after selling Sinclair gasoline under their 
name for about one year we took their name off and put 
PEP gas on our pumps. 

Q. In what year? A. 1924. 

Q. What year did you say? A. Let me see, 1924 or 1925. 

Q. I will hand you the first of seven catalogues (hand¬ 
ing catalogue to witness) and ask you the first reference 
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you find in the catalogue to PEP? A. The catalogue of 
1927. 

Q. And that referred to PEP gas ? A. That is right. 

Q. What catalogue is that ? A. 1927, the small catalogue. 
Q. Is there any reference to PEP as applied to oil? 
A. There is. 

Q. Where do you find that in the catalogue? A. On 

93 the inside back cover. 

Q. How about PEP gas; where do you find that? 
A. On page 64. 

Q. Take the next catalogue. See if you can find PEP 
referred to for either gas or oil. A. I do; on the inside back 
cover. 

Q. Just the same as the previous catalogue? A. Yes. 

Q. I hand you Plaintiffs’ Exhibit 18 and ask you if you 
can identify that? A. This is a letter from Harry S’.— 

Q. (interposing) Skip the letter, if you will, and take the 
paper that is attached to it. A. This is a label on a can of 
oil that we sell, the oil pictured on the back of that 
catalogue. 

Q. By “that catalogue,” what do you mean? A. The 
1927 catalogue. 

Q. It is my understanding that you began to sell PEP- 
O-LINE after you had already started the sale of PEP as 
applied to oil? A. We originally had a round can, the five- 
gallon can, first, and followed it up with this can, using 
PEP-O-LINE as the trade name. 

Q. Is the name PEP BOYS there on that circular? 
A. Yes. 

Q. When was that first used? A. This was first used 
about 1925 or 1926. 

Q. What is the other paper forming a part of that 

94 exhibit? A. A photostat of an ad of the Philadephia 
Bulletin, April 8, 1926. 

Q. Do you find any reference to the trademark PEP-O- 
LTNE? A. It contains what appears to be a copy of the 
label we have here. 

Q. A PEP-O-LINE label? A. Yes. 
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Q. Then it does refer to a PEP-O-LIXE trademark as 
applied to oil ? A. It appears to, yes. 

Q. How about the next page? A. A photostatic copy of 
an ad in the Philadelphia Evening Bulletin, February 4, 
1026, on which appears a likeness of a PEP-O-LIXE label. 

Q. Is that an advertisement by THE PEP BOYS? 
A THE PEP BOYS. 

Q. When did THE PEP BOYS first begin to use the 
name THE PEP BOYS—MAXXY, MOE & JACK, with 
the three caricatures, just exactly as shown on this can 
which I hold before me? A. You mean as an incorporated 
name ? 

Q. When did they first begin to use this trademark on 
oil, just as shown on this can ? A. Somewhat prior to Jan¬ 
uary of 1929. 

Q. I hand you a paper (handing paper to witness) al¬ 
ready introduced in evidence and ask you if you can find 
any reference therein to THE PEP BOYS trademark 
MAXXY, MOE & JACK as applied to oil or lubricants? 

A. The Philadelphia Evening Bulletin, February 5, 
95 1927, in the lower left corner I find THE PEP BOYS, 

with the three caricatures, and “PURE AS GOLD 
MOTOR OIL.” 

Mr. Garvey: May I at this time offer in evidence as an 
exhibit this can, Exhibit No. S in the cancellation proceed¬ 
ings, which I hold in my hand ? 

(Thereupon the article in question was received in evi¬ 
dence and was marked by the reporter, “Plaintiffs’ Ex¬ 
hibit Xo. 22.”) 

By Mr. Garvey: 

Q. Mr. Rosenfeld, will you please take this can and make 
a comparison of that trademark with the trademark that 
appears in the paper which you have before you, and tell 
me whether or not they are the same? A. Exactly the same. 
THE PEP BOYS—MAXXY, MOE & JACK, with the three 
caricatures as appears in this ad is the same as that in- 
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scribed across the face of the label, while this is placed on 
here with a slight curvature. 

Q. Do you find in this advertisement which you have just 
identified the notation THE PEP BOYS? A. I do. 

Q. Do you find the notation MANNY, MOE & JACK? 
A. I can make them out fairly well. 

Q. Do you find three caricatures besides the words 
MANNY, MOE & JACK? A. I do. 

Q. Take the other three pages and look at the advertise¬ 
ments and see if you can do the same. A. A copy of the 
Philadelphia Public Ledger, Sunday, September 30, 1928, 
I find a reproduction of the can of THE PEP BOYS, 
96 PURE AS GOLD MOTOR OIL. It is not a very 
good reproduction. 

Q. Is that a sketch or a photograph of the can ? A. It is 
greatly reduced from a large size can. It appeared to be a 
five-gallon can. It was the Philadelphia Inquirer, Septem¬ 
ber 7, 1928, a full reproduction of a five-gallon can of oil, 
MANNY, MOE & JACK, PURE AS GOLD MOTOR OIL. 
Philadelphia Inquirer, Sunday morning, February 17, 1929, 
in the lower right-hand corner, is a much larger reproduc¬ 
tion of the five-gallon can of THE PEP BOYS—MANNY, 
MOE & JACK, PURE AS GOLD MOTOR OIL. The 
Philadelphia Inquirer, Sunday morning, March 10, 1929, 
lias an exceptionally good reproduction of the five-gallon 
can of THE PEP BOYS—MANNY, MOE & JACK, PURE 
AS GOLD MOTOR OIL. 

Mr. Garvey: May the record show that the wtiness has 
been testifying from Plaintiffs’ composite Exhibit No. 20? 

Q. The plaintiffs are using that same trademark at the 
present time on lubricants ? A. Yes. sir, we are. 

Q. Has it been continuously used since 1928, to your per¬ 
sonal knowledge? A. Yes, sir. 

Q. No interruption in this mark since the time it was 
advertised in Plaintiffs’ composite Exhibit No. 20? A. You 
mean THE PEP BOYS—MANNY, MOE & JACK, with 
the three caricatures? 
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Q. THE PEP BOYS—MANNY, MOE & JACK, 

97 with the three caricatures. A. There has been none. 

Q. Approximately what gross volume of business 
has been done by THE PEP BOYS since they started in 
business? A. About $60,000,000. 

Q. l)o THE PEP BOYS advertise their products exten¬ 
sively? A. Yes, we do. 

Q. Have they advertised high-pressure lubricants, THE 
PEP BOYS—MANNY, MOE & JACK, with the three 
caricatures, other than the manner in which you have indi¬ 
cated by composite Exhibit 20 and by the catalogue? A. 
Other than in the newspapers? 

Q. No. High-pressure under the trade name THE PEP 
BOYS—MANNY, MOE & JACK, with the three carica¬ 
tures. Has that been advertised in any way other than in 
these newspapers which you have identified and in the cata¬ 
logue? A. You are referring now to high-pressure lubri¬ 
cants ? 

Q. And the trademark here at issue, namely, THE PEP 
BOYS—MANNY, MOE & JACK? A. Oh, yes, extensively. 

O. Extensively advertised? A. Yes, sir. 

Q. What mediums of advertising have been employed? 
AJ Newspapers, catalogues, direct by mail, radio, matches, 
banners being towed by airplanes. 

Q. I hand you these catalogues for the years 1930, 1931, 
1932, 1933, 1934, and 1935, and ask you if you can find any 
reference to the trademark here at issue, namely, THE PEP 
BOYS—MANNY, MOE & JACK, as applied to high-pres¬ 
sure lubricants? A. In the catalogue of 1930, spring and 
summer of 1930, I find it on page 67. In the cata- 

98 logue of 1931 I find it on page 85. In the cata¬ 
logue of 1932 I find it on the inside of page 95. 

Q. What is the date of that? A. 1932. 

Q. Now, there has been no catalogue introduced here for 
the year 1929. Will you tell the Court whether or not you 
phblished a catalogue that year? A. We didn’t. 

'Q. Why not? A. We engaged a man outside to compile 
a catalogue for us and after he had spent considerable time 
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and we paid our money on the job, we found he would not 
be able to prepare it for publication in time to do us any 
good for the spring and summer business. We decided to 
forego publication. 

Q. Is the Court to understand that THE PEP BOYS 
publication was not issued in 1929? A. That is correct. 

Q. Now, the plaintiff began business in 1921 under the 
name PEP AUTO SUPPLY. Outside of that use of the name 
PEP when did the plaintiff company or its predecessor first 
use the word PEP in any way? A. Outside of that use in 
connection with the company name ? 

Q. Yes. A. Around 1924. 

Q. Why do you say around 1924? A. Because we 
changed from Sinclair gas. We still bought some. W$ 
had PEP on the pumps. 

99 Has the name PEP been used on your pumps con¬ 
tinuously since that time? A. It has. 

Q. Since 1924. You have identified some of the catalogues 
in which PEP was used on oil and gas; is that correct? A. 
Yes. 

Q. Did you say both oil and gas? A. Yes. 

Cross-examination 
Bv Mr. Bell: 

o' 

Q. Mr. Rosenfeld, do I understand correct that you used 
the trademark which you seek to register in this proceeding, 
namely, THE PEP BOYS—MANNY, MOE & JACK, with 
the three caricatures, for the first time on the products 
named in your application for registration a short time 
before the first of 1929? A. That is right. 

Q. Can you tell us how long before that time this trade¬ 
mark was used on oils and greases and high-pressure lubri¬ 
cants? A. No, I could not. 

Q. Just one more question: Until what year were your 
stores confined to the Philadelphia territory—I mean to 
say, within a few miles around the city, including Camden ? 
A. You take Philadelphia as a suburb of Camden? 
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Q. Yes. Within a radius of ten or fifteen miles? A. 
Close on to the year of 1929. 

Q. In other words, until 1929 you were confined to that 
territory? A. I can tell you exactly if I look at one 

100 of the catalogues. Let me have the 1928 catalogue 
and the 1930 catalogue. 

Q. I will give them all to you. A. We had stores in Wil- 
mihgton, Delaware, in 1928; in fact, in 1927. 

Q. How far is that from Philadelphia? A. About twenty- 
eight miles. 

Mr. Bell: That is all. 

Mr. Garvey: That is all. 

(Thereupon the witness was excused and retired from the 
witness stand.) 

Thereupon Linwood J. Card was called as a witness for 
and in behalf of the plaintiffs, and being then and there 
dulv sworn bv the Clerk of the Court, assumed the witness 
stand and, upon examination, testified as follows: 

Direct examination 

By Mr. Garvey: 

Q. State your age, residence, and occupation. A. Forty- 
eight : Drexel Hill, Pennsylvania: I am comptroller of THE 
PEP BOYS—MANNY, MOE & JACK. 

Q. When did you first enter the employ of THE PEP 
COMPANY? A. April 1, 1929. 

Q. Have you been in their employ continuously since that 
time? A. Yes, sir. 

Q. What generally are your duties? A. I supervise 

101 the accounting of the corporation. 

Q. Are you familiar with the trademark? A. I am. 
1 Have you had anything to do with the registration of the 
trademarks for THE PEP BOYS—MANNY, MOE & 
JACK? A. I have. 

Q. When did you first assume those duties? 

The Court: What is that ? 
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By Mr. Garvey: 

Q. The duties in connection with the registration of the 
trademarks? A. Immediately upon entering the employ of 
the company I began to trademark the names. 

Q. Was the plaintiff using the trademarks at the time you 
entered its employ? A. Yes. 

Q. I hand you Plaintiffs’ Exhibit 22 (handing exhibit to 
witness) and I ask you whether or not when you entered 
the employ of THE PEP BOYS, the plaintiffs herein, they 
were using the trademark as shown on that can? A. They 
were. 

Q. The same identical trademark? A. Yes, sir. 

Q. l)o you know whether or not they are using that trade¬ 
mark at the present time ? A. We are. 

Q. Has it been, to your personal knowledge, continu¬ 
ously used since the time you entered their employ? A. 

It has. 

102 Q. Has it been advertised, to your knowledge? 

A. It has. 

Q. I hand you some papers (handing papers to witness) 
and ask you if you can identify them. A. The first is the 
sales record of gasoline and oil; the second is a recapitula¬ 
tion of the sales records of the company corporation itself; 
and the third is a detail of the total sales as represented in 
this second record. 

Q. Do you know who compiled these sheets? A. I com¬ 
piled these particular sheets. 

Q. From what were they compiled? From the original 
records of the corporation? A. Yes. 

Q. Have you any of those original records with you? 
A. I have. 

Q. Are they available to counsel for the defendant if he 
cared to inspect them? A. Yes. 

Mr. Garvey: I now offer these in evidence as identified by 
the witness, as composite Exhibit 23. 

Mr. Bell: No objection to this exhibit. 
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(Thereupon the documents in question were received in 
evidence and were marked by the reporter, “Plaintiffs’ Ex¬ 
hibit No. 23.”) 

Bv the Court: 

Q. Are those figures dollars? A. Yes, sir. 

The Court: There are no dollar marks on there. 

Mr. Garvey: You may cross-examine. 

103 Cross-examination 
By Mr. Bell: 

Q. Referring to the first page of Exhibit 23, namely, sales 
records of gasoline and oil, the years 1938 and 1939 show 
nothing. Do I understand from this that in those two 
years you have sold no gasoline or oil ? A. No gasoline. 

Q. Now, it is true, isn’t it, that these figures do not rep¬ 
resent the sales value of products sold under the trademark 
sought to be registered by them? A. In part. 

Q. Only in part? A. That is right. 

Q. Since 1929? A. Well, prior to 1929, to my knowledge. 

' Q. Since 1929 the figures include many other items, such 
ak accessories and parts and other materials sold in your 
stores ? A. No, indeed. 

Q. On page 2 here total sales include— A. (interposing) 
Pardon me. On that sheet, these figures only include gas 
and oil. 

Q. My question is true as to pages 2 and 3? A. Two and 
3; that is correct. 

Mr. Bell: That is all. 

Mr. Garvey: That is all. 
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